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STAFF REPORT 
Conditional Use Application #186-21-000002-PLNG 

 
STAFF REPORT DATE: August 13, 2021  
 

REQUEST: Conditional use approval to establish a single-family “lot of record 
dwelling” per LWDUO Section 5.363(22) and Standards Document 
S3.512. 

 

APPLICANT: Kathren Rusinovich, Windermere Community Realty 
 175 14th Street, Suite 120 
 Astoria, OR 97103 
 

OWNERS: Joy Brotherton  Janice McConahay 
 42045 Logger Lane 92186 Crest Drive 
 Astoria, OR 97103  Astoria, OR 97103 
       

PROPERTY DESCRIPTION: T8N, R07W, Sec. 18, Tax Lot 700 (+/- 4.0 acres) 

Zoning Designation: Exclusive Farm Use (EFU) 

Comprehensive Plan Designation: Rural Agricultural Lands 

Soils: 45A - Mues Medial Silt Loam (+/- 68% of subject property) 

 66 – Tropofluvents (+/- 23% of subject property) 

 27 – Humitropepts (+/- 9% of subject property) 

Overlays and Layers:  Flood Hazard Overlay District (FHO; FEMA AE Floodway – an 

approx. 20-foot strip along the western property line); 

 Big Game Habitat (Peripheral); 

Statewide Wetlands Inventory (SWI; regulated by the Oregon 
Department of State Lands) 

 

PROPERTY LOCATION: At the northwest corner of the Waterhouse Road & Old Highway 30 
intersection. 

 

COUNTY STAFF REVIEWER: Ian Sisson, Senior Planner 
  

TYPE II DECISION MAKER: Gail Henrikson, Community Development Director 
 

DEEMED COMPLETE: April 16, 2021 (150 days: September 13, 2021)  
 

EXHIBITS  1.   Application Materials  
 2. Public Notice and Comments 
 3. Staff Correspondence 
 4. Maps & Tables prepared by Staff 
 5. Friends of Linn County v. Linn County, 39 Or LUBA 627 (2001) 

          

PUBLIC COMMENTS: Howard Kem, 92878 Waterhouse Road 
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AGENCY COMMENTS: Clatsop County Onsite Septic Program 
  Oregon Department of Fish and Wildlife 
      

RECOMMENDATION: DENIAL, based on lack of evidence to support a determination the 
subject property cannot practicably be managed for farm use, by itself 
or in conjunction with other land pursuant to Standards Document 
S3.512(3). 

 
SUMMARY  
On January 5, 2021, Kathren Rusinovich of Windermere Community Realty, on behalf of property 
owners Joy Brotherton and Janice McConahay, submitted an application to establish a single-family 
dwelling on property in the Exclusive Farm Use Zone (EFU) near the unincorporated rural community 
of Knappa. The application was deemed incomplete on January 26, 2021. After receiving additional 
information from the applicant, staff deemed the application complete on April 16, 2021. 

 
The subject property is identified 
as Township 8 North, Range 7 
West, Section 18, Tax Lot 
approximately 4.0 acres in size, 
located at the northwest corner 
of the Waterhouse Road / Old 
Highway 30 intersection. 
 
According to soil survey data 
from the United States 
Department of Agriculture 
(USDA), Natural Resources 
Conservation Service (NRCS), the 
subject property is 
predominately composed of 
Mues Medial Silt Loam (45A), 0 
to 3 percent slopes, which is 
rated as a Class II soil for 
agricultural capability. Pursuant 
to Clatsop County Land and 
Water Development and Use 
Ordinance 80-14 (LWDUO), 
Section 1.030, property 
composed predominately of 
Class II soils constitutes “high 
value farmland.” According to 

County Assessor records, the property has historically been managed for timber production and is 
under a special tax assessment. 
 
The applicant has requested conditional use approval pursuant to LWDUO Section 3.563(22), which 
provides for the establishment of one single-family dwelling on a lawfully created lot or parcel, subject 
to a Type II procedure and Standards Document sections S3.508(2) and S3.512. 
 
This staff report will evaluate the proposal against applicable County policies found in the 
Comprehensive Plan, Land and Water Development and Use Ordinance, and Standards Document. The 
findings and conclusions of this report will demonstrate that the proposal meets most, but not 
all of the review criteria. Most importantly, due to a lack of substantial evidence in the record, 
there is no support for a determination that the subject property cannot practicably be 
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managed for farm use, by itself or in conjunction with other land. As a result, staff has 
recommended denial of the application. 
 
PROPERTY STATUS 
According to Lot of Record Determination #20-000510, issued by Clatsop County Community 
Development on August 13, 2020, the subject TL 700 is a discrete land use parcel created by the 
recording of a warranty deed with the Clatsop County Clerk on July 17, 1958 (Book 236, Pages 476-
478, Clatsop County Records). The subject property meets the County’s definition of a “lot of record”, 
Section 1.030, LWDUO, and can be developed in accordance with applicable criteria and standards. 
 
2018 AERIAL PHOTO 

 

I.  APPLICABLE REVIEW CRITERIA 

The applicable criteria for this land use application are contained in LWDUO – Ordinance 80-14, the 
Clatsop County Standards Document, and the Clatsop County Comprehensive Plan: 
 
A. Clatsop County Land and Water Development and Use Ordinance 80-14 
Section 1.000 Article I Introductory Provisions 
Section 2.020 Type II Procedure 
Section 2.115 Mailed Notice for a Type II Procedure 
Section 3.560 Exclusive Farm Use Zone (EFU) 
Section 4.000 Flood Hazard Overlay District (FHO) 
Section 5.000 Conditional Development and Use 
 

B. Clatsop County Standards Document 80-14 

Chapter 2 – Site Oriented Improvements 
Chapter 3 – Structure Siting and Development 
Chapter 4 - Environmental Protection 

C. Clatsop County Comprehensive Plan 
Goal 1 - Citizen Involvement 
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Goal 2 - Land Use Planning 
Goal 3 – Agricultural Lands 
Goal 5 - Open Spaces, Scenic and Historic Areas, and Natural Resources 
Goal 6 - Air, Water, and Land Quality 
Goal 7 - Areas Subject to Natural Disasters and Hazards 
Goal 11 – Public Facilities and Services 
Northeast Area Community Plan 

II.  ASSESSMENT OF APPLICATION VERSUS APPLICABLE CRITERIA 

 
A. LAND AND WATER DEVELOPMENT AND USE ORDINANCE 80-14 
 
ARTICLE 1. INTRODUCTORY PROVISIONS. 
Section 1.030. Definitions. 
 
ACCEPTED FARMING PRACTICES -- A mode of operation that is common to farms of a similar nature, 
necessary for the operation of such farms to obtain a profit in money, and customarily utilized in 
conjunction with farm use. As applied to composting operations on high-value farmland, “accepted 
farming practice” includes composting operations that either 1) compost only materials produced on 
the subject tract, or 2) compost materials brought from off-site and processed alone or in conjunction 
with materials generated on the subject tract, and use all on-site generated compost for on-farm 
production in conjunction with, and auxiliary to, the farm use on the subject tract. [Ord. 18-02] 
 
AGRICULTURAL LAND -- 

1)(A)Lands classified by the U.S. Soil Conservation Service (SCS) or Natural Resources 
Conservation Service (NRCS) as predominantly Class I-IV soils;  
(B) Land in other soil classes that is suitable for farm use as defined in ORS 215.203(2)(a), 
taking into consideration soil fertility; suitability for grazing; climatic conditions; existing and 
future availability of water for farm irrigation purposes; existing land use patterns; 
technological and energy inputs required; and accepted farming practices; and 
(C)Land that is necessary to permit farm practices to be undertaken on adjacent or nearby 
agricultural lands. 
 
2) Land in capability classes other than I-IV that is adjacent to or intermingled with lands in 
capability classes I-IV within a farm unit, shall be inventoried as agricultural lands even though 
this land may not be cropped or grazed;  
 
3) “Agricultural Land” does not include land within acknowledged urban growth boundaries  
or land within acknowledged exception areas for Goal 3 or 4. 
 

CONDITIONAL USE -- A type of development which requires special consideration prior to being 
permitted in a particular zone because of its possible impact on adjacent developments, land and 
water resources and the growth and development of the County. The characteristics of designated 
conditional developments shall be reviewed to determine whether or not the development is 
appropriate and compatible in the particular location proposed and what, if any, conditions are 
necessary to ensure compatibility. A conditional development may be permitted or denied at the 
discretion of the Community Development Director or hearings body based on findings of fact. 
 
CULTURED CHRISTMAS TREES -- Means trees: 

1) Grown on lands used exclusively for that purpose, capable of preparation by intensive 
cultivation methods such as plowing or turning over the soil; 
2) Of a marketable species; 
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3) Managed to produce trees meeting U.S. No. 2 or better standards for Christmas trees as 
specified by the Agriculture Marketing Services of the U.S. Department of Agriculture; and 
4) Evidencing periodic maintenance practices of shearing for Douglas Fir and pine species, 
weed and brush control and one or more of the following practices: Basal pruning, fertilizing, 
insect and disease control, stump culture, soil cultivation, irrigation. 

 
FARM USE -- The current employment of land for the primary purpose of obtaining a profit in money 
by raising, harvesting and selling crops or the feeding, breeding, management and sale of, or the 
produce of, livestock, poultry, fur-bearing animals or honeybees or for dairying and the sale of dairy 
products or any other agricultural or horticultural use or animal husbandry or any combination 
thereof. "Farm use" includes the preparation and storage of the products raised on such land for 
human use and animal use and disposal by marketing or otherwise. “Farm use” also includes the 
current employment of land for the primary purpose of obtaining a profit in money by stabling or 
training equines including but not limited to providing riding lessons, training clinics and schooling 
shows. "Farm use" also includes the propagation, cultivation, maintenance and harvesting of aquatic 
species. It does not include the use of land subject to the provisions of ORS Chapter 321, except land 
used exclusively for growing cultured Christmas subsection ORS 215.203(3) or land described in ORS 
321.267(1)(e) or 321.415(5). “Current Employment”, as used in this definition, includes: 
 

1) Farmland, the operation or use of which is subject to any farm-related government program; 
 
2) Land lying fallow for one year as a normal and regular requirement of good agricultural 
husbandry;  
 
3) Land planted in orchards or other perennials, other than land specified in sub-paragraph (4) 
of this paragraph, prior to maturity;  
 
4) Land not in an Exclusive Farm Use zone which has not been eligible for assessment at 
special farm use value in the year prior to planting the current crop and has been planted in 
orchards, cultured Christmas trees or vineyards for at least three years; 
 
5) Wasteland, in an Exclusive Farm Use zone, dry or covered with water, neither  
economically tillable nor grazeable, lying in or adjacent to and in common ownership  
with a farm use land and which is not currently being used for an economic farm use; 
 
6) Land under buildings supporting accepted farm practices;  
 
7) Water impoundments lying in or adjacent to and in common ownership with farm use land;  
 
8) Any land constituting a woodlot, not to exceed 20 acres, contiguous to and owned by the 
owner of land specially valued for farm use event if the land constituting the woodlot is not 
utilized in conjunction with farm use;  
 
9) Land lying idle for no more than one year where the absence of farming activity is due to the 
illness of the farmer or member of the farmer’s immediate family. For purposes of the 
paragraph, illness includes injury or infirmity whether or not such illness results in death; 
 
10) Any land described under ORS 321.267(1)(e) or 321.415(5); and  
 
11) Any land in an Exclusive Farm Use zone used for the storage of agricultural products that 
would otherwise be disposed of through open field burning or propane flaming.  
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HIGH VALUE FARM LAND -- Is described as: 
(1) High Value Farmland: Land in a tract composed predominantly of soils that are:  

a) Irrigated and classified prime, unique, Class I or II; or  
b) Not irrigated and classified prime, unique, Class I or II.  
(2) In addition to that land described in Subsection (1), high-value farmland, if outside the 
Willamette Valley, includes tracts growing specified perennials as demonstrated by the most 
recent aerial photography of the Agricultural Stabilization and Conservation Service of the U.S. 
Department of Agriculture taken prior to November 4, 1993. "Specified perennials" means 
perennials grown for market or research purposes including, but not limited to, nursery stock, 
berries, fruits, nuts, Christmas trees, or vineyards, but not including seed crops, hay, pasture or 
alfalfa;  
 
(3) In addition to that land described in Subsection (1), high-value farmland, if west of the 
summit of the Coast Range and used in conjunction with a dairy operation on January 1, 1993, 
includes tracts composed predominantly of the following soils in Class III or IV or composed 
predominantly of a combination of the soils described in Subsection (1) and the following soils:  

a) Subclassification IIIe, specifically, Astoria, Hembre, Knappa, Meda, Quillayutte and 
Winema;  
b) Subclassification IIIw, specifically, Brenner and Chitwood;  
c) Subclassification IVe, specifically, Astoria, Hembre, Meda, Nehalem, Neskowin and 
Winema; and 
d) Subclassification IVw, specifically, Coquille.  

[Ord. 18-02] 
 
IRRIGATED -- Agricultural land watered by an artificial or controlled means, such as sprinklers, 
furrows, ditches, or spreader dikes. An area or tract is “irrigated” if it is currently watered, or has 
established rights to use water for irrigation, including such tracts that receive water for irrigation 
from a water or irrigation district or other provider. An area or tract within a water or irrigation 
district that was once irrigated shall continue to be considered "irrigated" even if the irrigation water 
was removed or transferred to another tract. [Ord. 18-02] 
 
LOT OF RECORD -- Any lot or parcel lawfully created by a subdivision or partition plat of record in the 
County Clerk’s Office, or lawfully created by deed or land sales contract prior to land use partitioning 
requirements, and of record in the Deed Records of Clatsop County. Development of a “lot of record” 
must meet all other applicable development standards, except for the minimum lot size or lot 
dimensions of the zone. Development standards include all applicable requirements of the zone, 
overlay district, the Land and Water Development and Use Ordinance and the Standards Document, 
and state and federal statutes and administrative rules. Lot of record status does not authorize 
development of a lot or parcel without compliance with the requirements in Clatsop County Standards  
Document, Section S1.030. 
 
RIPARIAN -- Of, pertaining to, or situated on the edge of the bank of a river or other body of water. 
 

STAFF FINDING:   The definitions listed above are included for information purposes as the terms 
apply to the proposal and will be used throughout this report. 

 
ARTICLE 2. PROCEDURES FOR LAND USE APPLICATIONS 
Section 2.020 Type II Procedure. 
1) Type II land use actions generally involve uses or development for which review criteria are 
reasonably objective, requiring only limited discretion. Impacts on nearby properties may be 
associated with conditions of approval to minimize those impacts or ensure compliance with this code. 
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2) Those actions identified in this code as a conditional development and use, development permitted 
with review, subdivisions containing six lots or less, partitions, and applications related to non-
conforming uses/structures under the Type II procedure are Type II actions.  
3) Except as provided in subsection (5), under the Type II procedure an application for a development 
permit shall be processed without a need for public hearing. The Community Development Director 
shall determine whether or not the proposed development meets the required development 
standards. The Director may obtain technical assistance from a review committee or local or state 
agencies.  
4) If the Director finds that the development appears to satisfy the required standards, the Director 
shall mail a notice of intent to issue a development permit to the applicant and to other persons 
pursuant to Sections 2.115 to 2.120.  
5) If the Community Development Director believes that persons other than the applicant can be 
expected to question the application's compliance with the Ordinance, the Director may treat the 
application as a Type IIa procedure.  
6) The Community Development Director shall review any information received under subsection (4) 
and make a finding for each of the points in dispute. The Director shall make a decision on the 
application by approving, conditionally approving, or denying the application.  
7) A decision by the Community Development Director may be appealed to the Hearings Officer by the 
applicant or by a person who responded to the notice, pursuant to Section 2.230.  
 

STAFF FINDINGS:   Pursuant to Section 3.563(22), one single-family dwelling on a lawfully created lot 
or parcel may be permitted in the EFU Zone subject to S3.508(2) and S3.512. This staff report 
demonstrates the requirements for a Type II procedure have been followed to review and process the 
applicant’s request. A Notice of Decision will be provided to the applicant based on the findings and 
conclusions contained in this report. The applicant or other parties with standing may appeal the 
decision to the Hearings Officer pursuant to Section 2.230. 

 
Section 2.045 Pre-application Conference. 
1) An applicant or the applicant's authorized representative shall request the Director to arrange a 
pre-application conference. Unless the applicant and Director agree that a conference is not needed, 
the conference shall be held within 15 days of the request. The purpose of the conference shall be to 
acquaint the applicant with the substantive and procedural requirements of the Ordinance, provide for 
an exchange of information regarding applicable elements of the Comprehensive Plan and 
development requirements, arrange such technical and design assistance as will aid the applicant, and 
to otherwise identify policies and proposed development. The Director, if requested by the applicant, 
shall provide the applicant with a written summary of the conference within 5 days of the conference. 
The summary shall include confirmation of the procedures to be used to process the application, a list 
of materials to be submitted and the criteria and standards which may apply to the approval of the 
application. 
 

STAFF FINDINGS:   Community Development staff held a pre-application conference with the 
applicant on November 30, 2020. A summary of the meeting was also provided to the applicant on 
November 30, 2020 and is attached to this report as Exhibit 3. 

 
Section 2.115 Mailed Notice for a Type II Procedure. 
 

STAFF FINDINGS and CONCLUSION:   Notice of the application was provided in accordance with the 
requirements for a Type II procedure, including mailed notice to affected property owners, interested 
parties, and government agencies (see Exhibit 2). The mailed notice criteria for a Type II 
Procedure have been met. 

 
Section 2.180 Burden and Nature of Proof. 
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1) Except as otherwise provided, the applicant shall bear the burden of proof that the proposal is in 
compliance with the applicable standards. In addition, evidence of mistake of adoption of the plan 
designation or development regulations or subsequent change in the affected area are relevant 
considerations. 
2) Unless specifically identified as jurisdictional, failure to comply with a provision of this Article shall 
invalidate an action only if it prejudices the substantial rights of the person alleging the error. Persons 
alleging procedural error shall have the burden of proof as to whether the error occurred and whether 
the error has prejudiced the person’s substantial rights. 
 

STAFF FINDING:   This section is included for information purposes. Applicants for a conditional use 
permit bear the burden of proof that the proposal meets the applicable review criteria. Information 
provided by the applicant is referenced throughout this report and attached as Exhibit 2. 

 

SECTION 3.560. EXCLUSIVE FARM USE ZONE (EFU). 
Section 3.561. Purpose. [Ord. 18-02] 
The purpose of the Exclusive Farm Use (EFU) Zone is to protect and maintain agricultural lands for 
farm use, consistent with existing and future needs for agricultural products. The EFU zone is also 
intended to allow other uses that are compatible with agricultural activities, to protect forests, scenic 
resources and fish and wildlife habitat, and to maintain and improve the quality of air, water and land 
resources of the county. It is also the purpose of the EFU zone to qualify farms for farm use valuation 
under the provisions of ORS Chapter 308. 
 
The provisions of the EFU zone reflect the agricultural policies of the Comprehensive Plan as well as 
the requirements of ORS Chapter 215 and OAR 660-033. The minimum parcel size and other standards 
established by this zone are intended to promote commercial agricultural operations. 
 
Section 3.563. Conditional Development and Use. [Ord. 18-02] 
The following developments and their accessory uses may be permitted under a Type II procedure and 
subject to applicable criteria and development standards and site plan review. 
 
22) One single-family dwelling on a lawfully created lot or parcel subject to S3.508(2) and S3.512. 
 

STAFF FINDINGS and CONCLUSIONS:  The subject property is located in the EFU Zone. As stated in 
Section 3.561, above, the purpose of the EFU Zone is to protect and maintain agricultural lands for 
farm use, consistent with existing and future needs for agricultural products. Certain other uses can be 
permitted if it can be demonstrated those uses meet applicable review criteria and will not interfere 
with accepted farming practices. The applicant has requested approval to establish a single-
family dwelling pursuant to Section 3.563(22), which is subject to a Type II conditional use 
procedure and Standards Document S3.508(2) and S3.512. This staff report will evaluate the 
applicable review criteria. 

 
Section 3.566. Development Standards. [Ord. 18-02] 
All dwellings and structures approved pursuant to Section 3.560 shall be sited in accordance with  
this Section. 

(2) Setbacks. 
(A) Front Yard: All buildings or structures with the exception of fences shall be setback 
a minimum of thirty (30) feet from the property line. 
(B) Rear Yard: 

1) Dwellings: Twenty (20) feet. 
(C) Side Yard:  

1) Dwellings: Thirty (30) feet, except twenty (20) feet on a corner lot. 
(3) Height. 
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(A) Dwellings or accessory farm dwellings shall not exceed a height of forty-five (45) 
feet.  

 

STAFF FINDING and CONCLUSION:   The applicant’s proposed site plan (Exhibit 1) depicts building 
footprints for a dwelling (approximately 3,800 sq. ft) and an accessory structure (approximately 2,400 
sq. ft). According to the site plan, both structures would be located at least one hundred feet from all 
property lines, meeting the setback requirements listed in Section 3.566. The proposed building 
heights are unknown. If the conditional use request is approved, a condition of approval will require 
the applicant to obtain a development permit prior to construction. As part of the development permit 
submittal, a final site plan and building height information would be required.  This criterion can be 
satisfied with a condition of approval (Condition #1). 

 
Section 3.567 State and Federal Permits. 
If any state or federal permit is required for a development or use, an applicant, prior to issuance of a 
development permit or action, shall submit to the Planning Department a copy of the state or federal 
permit. 
 

STAFF FINDING and CONCLUSION:   If any state and/or federal permits are required for the proposed 
development, copies shall be provided to the Planning Division prior to issuance of a development 
permit. This criterion can be satisfied with a condition of approval (Condition #2). 

 
ARTICLE 4. SPECIAL DISTRICTS. 
SECTION 4.000. FLOOD HAZARD OVERLAY DISTRICT (/FHO). (Ord. 18-03) 
Section 4.010. Purpose 
The purpose of the flood hazard overlay district is to identify those areas of the County subject to the 
hazards of periodic flooding and establish standards and regulations to reduce flood damage or loss of 
life in those areas. This district shall apply to all areas of special flood hazards within the unincorporated 
areas of Clatsop County as identified on Flood Insurance Rate Maps (FIRM) and Flood Boundary and 
Floodway Maps. In advancing these principles and the general purposes of the Clatsop County 
Comprehensive Plan, the specific objectives are: 

(1) To promote the general health, welfare and safety of the County; 
(2) To prevent the establishment of certain structures and land uses unsuitable for human 

habitation because of the danger of flooding, unsanitary conditions or other hazards; 
(3) To minimize the need for rescue and relief efforts associated with flooding; 
(4) To help maintain a stable tax base by providing for sound use and development in flood- 

prone areas and to minimize prolonged business interruptions; 
(5) To minimize damage to public facilities and utilities located in flood hazard areas; 
(6) To insure that potential home and business buyers are notified that property is in a flood 

area. 
 

STAFF FINDINGS and CONCLUSION:  Clatsop County Webmaps indicates a small portion of the subject 
property, along the bank of Big Creek, is located in the FHO (FEMA AE Floodway). While the applicant’s 
site plan does not indicate any development within this area, the applicant is advised that development 
activity within the FHO area is subject to this section and requires a floodplain development permit. 
This section can be satisfied with a condition of approval (Condition #3). 

 
SECTION 5.000. CONDITIONAL DEVELOPMENT AND USE. 

Section 5.015. Authorization of a Conditional Development and Use. 
(3) In addition to the other applicable standards of this ordinance, the hearing body must 

determine that the development will comply with the following criteria to approve a 
conditional development and use. 
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(A) The proposed use does not conflict with any provision, goal, or policy of the 
Comprehensive Plan. 

(B) The proposed use meets the requirements and standards of the Clatsop County Land and 
Water Development and Use Ordinance (Ordinance 80-14). 

 

APPLICANT RESPONSE: (A) The proposed use does not conflict with any provision, goal, or policy of 
the Comprehensive Plan. In regard to preserving farm production in Clatsop County under goal 3 it is 
noted that farm production has declined over the last 15-30 years based on increasing costs, terrain 
and the extensive wet climate in Clatsop County. In fact records historically Clatsop County has not 
been successful with agricultural food production regardless of soil quality. Grazing and dairy farming 
are the main source of farming income. However smaller parcels are not suitable for year round 
grazing use. Soil compaction is prevents grass from re-seeding. Hay production is limited by the 
weather. If there is excessive during hay season they value of hay as a feed product for livestock is 
diminished. The economic importance of such a small parcel as the subject is of no economic 
significance to the economic stability of Clatsop County. Irrigation is not necessary however no water 
right use of Big Creek exist for the subject property. 

(B) The proposed use meets the requirements and standards of the Clatsop County Land and Water 
Development and Use Ordinance (Ordinance 20-03). Not capable of producing more than at least 50 
cubic feet per acre per year of wood fiber. However some income can be derived from the onsite 
maintenance of a Christmas tree farm which would encompass approximately one acre of the 
property. The lot is a legally created tax lot. A copy of the lot of record verification has submitted with 
the original CUP application. The lot has been preserved by the family with intent of rebuilding a home 
on the site at some point in the future. 

 

STAFF FINDINGS and CONCLUSION:   
(A) The applicable goals and policies of the Comprehensive Plan are addressed in Section IIC of this 

report. The findings in that section demonstrate the proposal does or can satisfy Goal 1, Goal 5, 
Goal 6, Goal 7, and Goal 11. However, the proposal does not satisfy Goal 2, Goal 3, or the Northeast 
Area Community Plan because the proposal does not satisfy the review criteria which implement 
those goals and the related policies. Most importantly, because the subject property is identified as 
high-value farmland, pursuant to Standards Document S3.512(3), approval of a single-family 
dwelling requires a determination that the subject property cannot practicably be managed for 
farm use, by itself or in conjunction with other land. The record does not contain sufficient 
evidence to support such a determination. In fact, the evidence in the record (for example, the 
applicant’s written testimony that the subject property is already an “established Christmas tree 
farm”) suggests that the property can reasonably be put to farm use. This criterion is not 
satisfied. 

 
(B) Sections IIA and IIB of this report demonstrate that the proposal satisfies, most, but not all 

applicable review criteria found in the LWDUO and Standards Document. The criteria that have not 
been satisfied are related to the overall requirement that, in order to establish a single-family 
dwelling on high-value farmland under LWDUO Section 3.563(22), it must be determined that the 
subject property cannot practicably be managed for farm use, by itself or in conjunction with other 
land. Because there is not sufficient evidence to support such a determination, the proposal fails to 
meet applicable review criteria. This criterion is not satisfied. 

 
(C) The site under consideration is suitable for the proposed use considering: 

1)  The size, design, and operating characteristics of the use, including but not 
limited to off-street parking, fencing/buffering, lighting, signage, and building 
location. 
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APPLICANT RESPONSE: Development plan has been submitted with the CUP application. The single 
family residence will be located in the SE comer of the property. Any replanted tree impacted will be 
relocated on site to an area with better growth potential. Standard development requirements and 
recommendations including erosion protection, hours of operation limited preserve the quiet 
enjoyment of the neighboring properties during construction will be followed. There will be no need 
for special lighting or signage. 

 
2) The adequacy of transportation access to the site, including street capacity and 

ingress and egress to adjoining streets. 
 

APPLICANT RESPONSE: Transportation access is improved for ingress and egress for a single family 
dwelling and fire suppression equipment. The county roads are paved two lane roads. The county 
roads are maintained through Clatsop County. The improved access to the site is located in an 
approved location that would not impede access to Old Highway 30 or Water House Rd., or create a 
traffic hazard. The density use of a single family dwelling will have less impact on traffic and road wear 
and tear in comparison to the neighboring park and Big Creek Lodge, which has a potentially higher 
density of traffic due to public activities. 

 
3) The adequacy of public facilities and services necessary to serve the use. 

 

APPLICANT RESPONSE: The subject property is located with a fire suppression district. Onsite access 
and county road access is sufficient room for fire suppression units from the Knappa/Svensen fire Dept. 
The power available for the subject property is through Pacific Power and Light, water service is 
provided by Knappa Water District. Approval of onsite septic service will be verified prior to occupancy 
certification. Water, garbage, power, fire suppression, are all services available for a habitable 
property. 

 
4) The natural and physical features of the site such as topography, natural 

hazards, natural resource values, and other features. 
 

APPLICANT RESPONSE: The subject property sits below grade with a slope adjacent to county roads 
likely exceeds a 3 percent slope which reduces the usable acreage for farming. Fencing, buildings, 
waters features and parking requirements prevent any shared farming practices on adjacent property 
zoned EFU. The natural and physical features of the site such as topography, natural hazards, natural 
resource values, and other features. Minimizing the farming impact is important to preserve the 
riparian integrity along Big Creek. As a farming resource the subject property could provide is 
minimal. 

 

STAFF FINDINGS and CONCLUSION:  
 
(1) and (2) The applicant’s proposed site plan (Exhibit 1) demonstrates that the size and shape of the 
subject property are adequate to support the proposed development, exceeding all setback 
requirements and providing adequate space for an onsite sewage disposal system, vehicular ingress, 
egress and off-street parking. No fencing/buffering, lighting, or signage are required or proposed. 
According to the site plan, the property would be accessed from an existing road approach on 
Waterhouse Road, a County road classified as a Rural Local street. If the conditional use request is 
approved, the applicant will be required to demonstrate road approach approval for the residential 
use from Clatsop County Public Works (Condition #9). Condition #1 would require the applicant to 
obtain a development permit from the Planning Division prior to construction, which is required to be 
accompanied by a final site plan and outdoor lighting plan (Condition #1). This section can be 
satisfied with conditions of approval (Conditions #1 and #9). 



________________________________________________________________________________________________ 
Brotherton - McConahay | CUP #186-21-000002-PLNG                                                                                         Page 12 of 32 

 
(3) According to the applicant, the property is served by the Knappa Water Association, the Knappa-
Svensen-Burnside Rural Fire Protection District, and Pacific Power; sewage would be disposed in an 
onsite septic system; and waste collection services are available. For all new dwellings in Clatsop 
County, a Development Permit is required and must be accompanied by a completed Agency Review 
and Approval Form. This form is the tool the Planning Division uses to verify adequate water supply, 
sewage disposal, and fire protection services are available to serve new dwellings. Condition #1 would 
require the applicant to submit a Development Permit application, with a completed Agency Review 
and Approval Form, to the Planning Division prior to construction of the proposed dwelling. This 
criterion can be satisfied with a condition of approval (Condition#1). 
 
(4) The property contains gentle to moderate slopes which are not anticipated to present any 
challenges for the proposed scope or location of development. Natural features include Big Creek, 
along the western boundary of the property, and Peripheral Big Game Habitat. According to the 
applicant’s proposed site plan, all development would be over 100 feet from the creek. According to 
correspondence with ODFW staff (Exhibit X), the proposed use and site plan are not anticipated to 
have a significant impact on big game habitat. Based on these factors, the subject property is suitable 
for the proposed use. This criterion is satisfied. 

 
(D) The proposed use is compatible with existing and projected uses on surrounding lands, 

considering the factors in (C) above. 
 

STAFF FINDINGS and CONCLUSION:  Based on the factors in Subsection (C), the subject property 
itself is suitable for the proposed use, with appropriate conditions of approval. The proposed single-
family dwelling can be assumed to be compatible with existing single-family dwellings in the vicinity, 
as well as undeveloped land zoned for residential use. Compatibility with resource land uses is 
addressed in much greater detail in Section IIB of this report. The findings in that section support a 
conclusion that the proposed dwelling will not have a significant impact on surrounding resource uses, 
which implies it is compatible with those uses. This criterion is satisfied. 

 
(G) The use is consistent with the maintenance of peripheral and major big game habitat on 

lands identified in the Comprehensive Plan as Agricultural Lands or Conservation Forest 
Lands. In making this determination, consideration shall be given to the cumulative effects 
of the proposed action and other development in the area on big game habitat.  

 

APPLICANT RESPONSE: Protecting the natural riparian habitat along Big Creek is important to the 
property owner. As with other local area development within the big game habitat we have 
experienced little impact. Elk, whitetail and blacktail populations have been increasing. Some of it is 
due to moderate winters of 2019 and 2020 reducing mortality. Most big game residents and human 
residents have become accustomed to living amongst each other successfully. A single family dwelling 
has proved to be less of an impact than commercial development, which presents more human activity 
and traffic. 

 

STAFF FINDINGS and CONCLUSION:  According to the Clatsop County Comprehensive Plan, the 
subject property is designated Rural Agricultural Lands and is located within an area identified as 
Peripheral Big Game Habitat. According to Oregon Department of Fish and Wildlife (ODFW) staff (via 
email, Exhibit 2), the applicant can likely expect elk to use the open grassy areas of the subject 
property during the winter and early spring months; however, given the proximity of large, open 
pastures nearby, ODFW does not anticipate a substantial impact to elk herds from siting a dwelling and 
accessory building on the subject property as proposed. The Comprehensive Plan does not contain 
specific siting requirements or density limits for dwellings in Peripheral Big Game Habitat areas. Based 
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on the correspondence from ODFW, the proposed use is not expected to have a significant impact. This 
criterion is satisfied. 

 
B. STANDARDS DOCUMENT 

 

CHAPTER 2. SITE ORIENTED IMPROVEMENTS. 

S2.500 Erosion Control Development Standards  
S2.501 Purpose.  
The objective of this section is to manage development activities including clearing, grading, 
excavation and filling of the land, which can lead to soil erosion and the sedimentation of 
watercourses, wetlands, riparian areas, public and private roadways. The intent of this section is to 
protect the water quality of surface water, improve fish habitat, and preserve top soil by developing 
and implementing standards to help reduce soil erosion related to land disturbing activities. In 
addition, these standards are to serve as guidelines to educate the public on steps to take to reduce soil 
erosion. 
 
S2.503 Erosion Control Plan  
(1)  An Erosion Control Plan shall be required for land disturbing activities, in conjunction with a 

development permit.  
 

STAFF FINDINGS and CONCLUSION:  If the conditional use request is approved, prior to construction 
and in conjunction with the development permit application, the applicant will be required to submit 
an erosion control plan commensurate with Standards Document S2.500. This section can be 
satisfied with a condition of approval (Condition #1). 

 
SECTION S3.500. FARM ZONE STANDARDS. [Ord. 18-02] 
Section 3.508. General Standards. 

(2) Single-family dwelling deeds. The landowner shall sign and record in the deed records for the 
county a document binding the landowner, and the landowner's successors in interest, 
prohibiting them from pursuing a claim for relief or cause of action alleging injury from 
farming or forest practices for which no action or claim is allowed under ORS 30.936 or 30.937. 
 

STAFF FINDING and CONCLUSION:  The document described in this section is required by LWDUO 
Section 3.563(22). This section can be satisfied with a condition of approval (Condition #4). 

 
Section 3.509. Conditional Use Review Criteria. 

(1) These requirements are designed to make the use compatible with forest operations and 
agriculture and to conserve values found on forest lands. The use will not force a significant 
change in accepted farm or forest practices on surrounding lands devoted to farm or forest 
use; and 

(2) The use will not significantly increase the cost of accepted farm or forest practices on 
surrounding lands devoted to farm or forest use. 

(3) The proposed use will be compatible with vicinity uses, and satisfies all relevant requirements 
of this ordinance and the following general criteria: 
(A) The use is consistent with those goals and policies of the Comprehensive Plan which apply 

to the proposed use; 
(B) The parcel is suitable for the proposed use considering its size, shape, location, topography, 

existence of improvements and natural features; 
(C) The proposed use will not alter the character of the surrounding area in a manner which 

substantially limits, impairs or prevents the use of surrounding properties for the 
permitted uses listed in the underlying zoning district; 
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(D) The proposed use is appropriate, considering the adequacy of public facilities and services 
existing or planned for the area affected by the use; and 

(E) The use is or can be made compatible with existing uses and other allowable uses in the 
area. 

 

STAFF FINDINGS and CONCLUSION:   
 
(1) and (2): The broad types of farm use in the study area include crop production (predominately 

non-irrigated forage crops), holly trees, and livestock raising (pasture/grazing land for horses and 
cattle; and one mink farm). Farming practices associated with field crops and holly trees can be 
expected to include soil preparation, sowing seeds, spreading manure and/or fertilizing, weeding 
and/or pruning, harvesting, storing harvested crops, and storing and maintaining farm equipment. 
Farming practices associated with raising livestock can be expected to include providing animals 
with food, water, and healthcare; storage of food, water, and supplies; storing and recycling or 
disposing of animal waste; building and maintaining structures for sheltering animals; building 
and maintaining fences; and herding animals between various locations.  
 
The subject property is a corner lot, 4.0 acres in size, which is far smaller than the 80-acre 
minimum lot size of 80 acres in the EFU Zone; with road frontage on its eastern and southern 
boundaries; Big Creek along the western boundary; and a fence, driveway and large accessory 
building just across the northern boundary. These conditions result in the property being 
physically isolated from farm uses on surrounding lands, so the addition of a dwelling structure 
and accessory building is not expected to impact the associated farming practices on those lands. 
The typical use characteristics of a single-family residential property, such as recreation, 
maintenance, gardening, small gatherings, and trips to and from work and/or school, are low 
intensity, normally not generating a significant number of vehicle trips (approximately 10/day on 
average), noise, dust, odor, vibration, glare, or other nuisances that would affect surrounding farm 
operations. Several other dwellings are in close proximity to the subject property, and the 
proposed dwelling would be expected to blend in with the surrounding land use pattern and use 
characteristics. Considering the physical characteristics of the subject property, the characteristics 
of typical single-family residential uses, and the proximity to multiple existing single-family 
residences, the proposed use is not expected to force a significant change or significantly increase 
the cost of accepted farming practices on surrounding lands. Additionally, pursuant to Standards 
Document S3.508(2) and Condition #4, the property owner would be required to record a 
document prohibiting the owner or their successors from pursuing a claim of relief or cause of 
action alleging injury from nearby farming or forest practices, a requirement which helps to ensure 
the siting of a dwelling on agricultural/forest land will not significantly increase the cost or 
difficulty of farming or forest practices.  Subsections (1) and (2) are satisfied. 

 
(3) Because the proposed use would not force a significant change or significantly increase the cost of 

accepted farming practices on surrounding lands, and considering the presence of multiple other 
dwellings within close proximity, the addition of a single-family dwelling and accessory building to 
the subject property is anticipated to be compatible with the uses on surrounding land. Findings 
for Subsections (A) – (E) are listed below: 
 
(A) The applicable goals and policies of the Comprehensive Plan are addressed in Section IIC of 
this report. The findings in that section demonstrate the proposal does or can satisfy Goal 1, Goal 5, 
Goal 6, Goal 7, and Goal 11. However, the proposal does not satisfy Goal 2, Goal 3, or the Northeast 
Area Community Plan because the proposal does not satisfy the review criteria which implement 
those goals and the related policies. Most importantly, because the subject property is identified as 
high-value farmland, approval of a single-family dwelling requires a determination that the subject 
property cannot practicably be managed for farm use, by itself or in conjunction with other land. 
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The record does not contain sufficient evidence to support such a determination. In fact, the 
evidence in the record (for example, the applicant’s written testimony that the subject property is 
already an “established Christmas tree farm”) demonstrates that the property can reasonably be 
put to farm use. This subsection is not satisfied. 
 
(B) The applicant’s proposed site plan (Exhibit 1) demonstrates that the size and shape of the 
subject property are adequate to support the proposed development, exceeding all setback 
requirements and providing adequate space for an onsite sewage disposal system, vehicular 
ingress, egress and off-street parking. The property contains gentle to moderate slopes which are 
not anticipated to present any challenges for the proposed scope or location of development. 
Natural features include Big Creek, along the western boundary of the property, and Peripheral Big 
Game Habitat. According to the applicant’s proposed site plan, all development would be over 100 
feet from the creek. According to correspondence with ODFW staff (Exhibit 2), the proposed use 
and site plan are not anticipated to have a significant impact on big game habitat. Based on these 
factors, the subject property is suitable for the proposed use. This subsection is satisfied. 
 
(C) Based on the factors cited under Subsections (1) and (2), above, the proposed use will not alter 
the character of the surrounding area in a manner which substantially limits, impairs, or prevents 
the use of surrounding properties for the permitted uses listed in the underlying zoning districts. 
This subsection is satisfied. 
 
(D) The subject property is served by the Knappa Water Association and Knappa-Svensen-
Burnside Rural Fire Protection District. Sewage would be disposed of in an onsite septic system. If 
the proposed use can be approved, Condition #1 would require the applicant to submit a 
completed Agency Review and Approval Form to the Planning Division, which would confirm the 
appropriate public facilities and services are available to support the proposed use. This 
subsection can be satisfied with a condition of approval (Condition #1). 
 
(E) The surrounding zoning designations are Exclusive Farm Use (EFU) to the north; Residential-
Agriculture-2 (RA-2) to the west; Agriculture-Forestry (AF) to the south; and Knappa-Svensen-
Rural Community Residential (KS-RCR) to the east. The factors cited under Subsections (1) and (2), 
above, demonstrate the proposed use would not interfere with uses permitted in the EFU and AF 
Zones. The proposed single-family residential use is consistent, and therefore assumed to be 
compatible with the single-family residential uses predominantly found in the RA-2 and KS-RCR 
Zones. This subsection is satisfied. 

 
While the proposed use does or can meet the majority of the conditional use criteria listed 
under Section S3.509, the criteria are written such that all sections must be satisfied. Because 
the proposal does not satisfy Section S3.509(3)(A), Section S3.509 is not satisfied. 

 
Section 3.512. Lot of Record Dwellings. 
(1) A lot of record dwelling may be approved on a pre-existing lot or parcel if: 

(A) The lot or parcel on which the dwelling will be sited was lawfully created and was acquired 
and owned continuously by the present owner as defined in Subsection (5): 

1) Prior to January 1, 1985; or  
2) By devise or by intestate succession from a person who acquired and had owned 
continuously the lot or parcel prior to January 1, 1985.  

(B) The tract on which the dwelling will be sited does not include a dwelling; 
(C) The lot or parcel on which the dwelling will be sited was part of a tract on November 4, 
1993, no dwelling exists on another lot or parcel that was part of that tract; 
(D) The proposed dwelling is not prohibited by, and will comply with, the requirements of the 
acknowledged comprehensive plan and land use regulations and other provisions of law; 
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(E) The lot or parcel on which the dwelling will be sited is not high-value farmland except as 
provided in Subsections (3) and (4); and 
(F) When the lot or parcel on which the dwelling will be sited lies within an area designated in 
the comprehensive plan as habitat of big game, the siting of the dwelling is consistent with the 
limitations on density upon which the acknowledged comprehensive plan and land use 
regulations intended to protect the habitat are based. 

 

APPLICANT RESPONSE: 
(A) Confirmed lot of record documents included with the application including the chain of title 

submitted with this document. The property has been owned by the same family prior to 1985 and 
was a legally created tax lot. Lot of record application number is identified as #20-000510. 
 

(B) The tract that is identified as Tax Lot 870180000701 is bare land with no current dwellings or 
other structures on site. Historically there was a home located on the property. 
 

(C) Structures on the property no longer exist have not been sited on any part of the subject tract as of 
1993 and after. 
 

(D) The development plan will meet Section 3.509. Conditional Use Review Criteria. The use will not 
force a significant change in accepted farm or forest practices on surrounding lands devoted to 
farm or forest use; and (2) The use will not significantly increase the cost of accepted farm or 
forest practices on surrounding lands devoted to farm or forest use lot of record Dwelling plans 
submitted will meet setbacks, and any proposed C(A) The use is consistent with those goals and 
policies of the Comprehensive Plan which apply to the proposed use; (B) The parcel is suitable for 
the proposed use considering its size, shape, location, topography, existence of improvements and 
natural features; (C) The proposed use will not alter the character of the surrounding area in a 
manner which substantially limits, impairs or prevents the use of surrounding properties for the 
permitted uses listed in the underlying zoning district; (D) The proposed use is appropriate, 
considering the adequacy of public facilities and services existing or planned for the area affected 
by the use; and (E) The use is or can be made compatible with existing uses and other allowable 
uses in the area. Clatsop County Development standards and subject to the planning department 
recommendations. Lot of Record Dwellings. ORS 215.705(l)(c) does not allow a county to deny a 
"lot of record" dwelling because it fails to comply with code provisions previously adopted to 
implement ORS 215.283(3) (1991) or with comprehensive plan provisions generally requiring 
protection of agricultural land. Blondeau v. Clackamas County, 29 Or LUBA 115 (1995)(attached as 
exhibit A). 

 
(E) High valued farmland is not determined by the soil survey alone. Suitability for Farm Use In 

addition to NRCS soil capability classes, OAR 660-033-0020(1) further defines agricultural land as 
land in other soil classes that is suitable for farm use, taking into consideration soil fertility, 
suitability for grazing, climatic conditions, existing and future availability of water for farm 
irrigation purposes, existing land use patterns, technological and energy inputs required, and 
accepted farming practices. Land may also be suitable for farm use if it is necessary to allow farm 
practices to occur on nearby lands or if it is intermingled with lands in capability classes IIV/I-VI 
within a farm unit. A property specific evaluation is most likely necessary to definitively ascertain 
whether or not a specific parcel meets the agricultural lands definition by these additional criteria, 
if the definition is not met by NRCS soil capability class. The subject property has not been used in 
conjunction with dairy farming at any time in the history of the tax lots creation. The subject 
property is not contiguously owned with other high valued farmland adjacent to the subject 
property. The constitutional bundle of rights that come with property ownership contradicts the 
enacted zoning changes of 1993, (The right of possession, The right of control, The right of 



________________________________________________________________________________________________ 
Brotherton - McConahay | CUP #186-21-000002-PLNG                                                                                         Page 17 of 32 

exclusion, The right of enjoyment, The right of disposition.) 
 

(F) There will be little or no impact on big game habitat with the construction of a single family 
home/lot of record dwelling. Grazing and dairy farming pose a greater impact on big game habitat. 
A single family dwelling is consistent with the neighborhood density standards within a 1-2 mile 
radius. The building site will meet setback requirements to the fish bearing stream habitat 
providing the appropriate riparian habitat for the minimal big game in the area. Big game in the 
area are accustomed to residential living and are undaunted by regular neighborhood activity, 
cars, kids and pets. The big game habitat extends into residential areas within 2 miles from the 
subject featuring new and newer construction after 1993 with little or no impact on Big Game or 
development requirements for big game. (See Attached MLS Data) 

 

STAFF FINDINGS and CONCLUSION:   
 
(A) According to Lot of Record Determination #20-000510, issued by Clatsop County Community 

Development on August 13, 2020, the subject TL 700 is a discrete land use parcel created by the 
recording of a warranty deed with the Clatsop County Clerk on July 17, 1958 (Book 236, Pages 
476-478, Clatsop County Records). The referenced deed conveyed the subject property to Clarence 
J. and Carol D. Barendse, husband and wife. On May 5, 1993, the property was conveyed to the 
Barendse Family Trust, with Clarence J. and Carol D. Barendse as trustees (Book 810, Page 848). 
On October 28, 2003, the property was conveyed back to Clarence J. and Carol D. Barendse 
(Recording Instrument #200316323). Clarence J. Barendse passed away in 2004 (Certificate of 
Death, Instrument #200413822), leaving Carol D. Barendse as the sole owner. Carol D. Barendse 
passed away in 2017 (Certificate of Death, Instrument #201706457) and on August 9, 2017, Joy 
Brotherton and Janice McConahay, the current property owners and daughters of Clarence J. and 
Carol D. Barendse, inherited the subject property by intestate succession (Affiant’s Bargain and 
Sale Deed, Instrument #201706456). Pursuant to Section 3.512(5), for the purposes of this 
subsection, “owner” includes the daughter(s) of the owner. Based on these findings, the subject 
property qualifies for a lot of record dwelling because it was lawfully created and owned 
continuously by the present owner as defined in Subsection (5) by intestate succession from 
a person who acquired and had owned the property continuously prior to January 1, 1985, 
per Section 3.512(1)(A)(2). Subsection (A) is satisfied. 

 
(B) and (C): TL 700 does not contain a dwelling. The property is a discrete land use parcel and, since 

its creation in 1958, has not been part of a tract with any contiguous lots or parcels (see Lot of 
Record Determination #20-000510). Subsections (B) and (C) are satisfied. 

 
(D) This staff report examines the applicable provisions and policies of the Clatsop County 

Comprehensive Plan, Land and Water Development and Use Ordinance, and Standards Document. 
The findings contained in this report demonstrate the proposal is able to satisfy most, but not all, 
applicable requirements. As demonstrated under Subsection (A), the subject property qualifies for 
a Lot of Record Dwelling based on ownership history and the fact that no other dwellings exist on 
the property. However, as will be addressed in greater detail in the following sections of this 
report, substantial evidence has not been produced by the applicant, or discovered by staff, to 
support the necessary findings of fact to confirm compliance with all applicable criteria. Due to a 
lack of substantial evidence in the record to demonste all applicable criteria are or can be 
met, Subsection (D) has not been satisfied. 

 
(E) According to the USDA Natural Resources Conservation Service (NRCS) Web Soil Survey (WSS), the 

subject property is composed of the following soil types, with the percentage of the subject 
property containing each soil type listed in parentheses: 45A - Mues Medial Silt Loam, 0 to 3 
percent slopes (68%); 66 – Tropofluvents, 0 to 3 percent slopes (23%); 27 – Humitropepts, 25 to 
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60 percent slopes (9%).  See Exhibit 4 for the WSS map and summary table. The predominant soil 
type, 45A, is rated in the WSS as a Class II soil with regard to agricultural capability. Pursuant to 
the County’s definition of “high value farmland”, which is consistent with the definition found in 
ORS 215.710, land which is composed predominantly of Class II soils (irrigated or non-irrigated) 
constitutes high-value farmland. Staff finds the subject property is high-value farmland; 
therefore, the proposed dwelling cannot be approved unless it complies with Subsections 
(3) and (4). These sections will be evaluated below. 

 
(F) According to the Clatsop County Comprehensive Plan, Goal 5, the subject property is within an area 

identified as Peripheral Big Game Habitat. According to Oregon Department of Fish and Wildlife 
(ODFW) staff (via email, Exhibit 2), the applicant can likely expect elk to use the open grassy areas 
of the subject property during the winter and early spring months; however, given the proximity of 
large, open pastures nearby, ODFW does not anticipate a substantial impact to elk herds from 
siting a dwelling and accessory building on the subject property as proposed. The Comprehensive 
Plan does not contain specific siting requirements or density limits for dwellings in Peripheral Big 
Game Habitat areas. Pursuant to LWDUO Section 5.015(3)(G), uses on designated Agricultural 
Lands are required to be consistent with maintenance of big game habitat. Based on the 
correspondence from ODFW, the proposed use is not expected to have a significant impact. 
Subsection (F) satisfied. 

 
(3) Notwithstanding the requirements of Subsection S3.501(1)(E), a single-family dwelling may be 
sited on high-value farmland if: 

(A) It meets the other requirements of Subsections (1) and (2); 
(B) The lot or parcel is protected as high-value farmland as defined in OAR 660-033-
0020(8)(a); 
(C) The county determines that: 

1) The lot or parcel cannot practicably be managed for farm use, by itself or in 
conjunction with other land, due to extraordinary circumstances inherent in the land or 
its physical setting that do not apply generally to other land in the vicinity.  

a) For the purposes of this Section, this criterion asks whether the subject lot or 
parcel can be physically put to farm use without undue hardship or difficulty 
because of extraordinary circumstances inherent in the land or its physical 
setting. Neither size alone nor a parcel's limited economic potential 
demonstrates that a lot or parcel cannot be practicably managed for farm use.  
b) Examples of "extraordinary circumstances inherent in the land or its 
physical setting" include very steep slopes, deep ravines, rivers, streams, roads, 
railroad or utility lines or other similar natural or physical barriers that by 
themselves or in combination separate the subject lot or parcel from adjacent 
agricultural land and prevent it from being practicably managed for farm use by 
itself or together with adjacent or nearby farms.  
c) A lot or parcel that has been put to farm use despite the proximity of a 
natural barrier or since the placement of a physical barrier shall be presumed 
manageable for farm use;  

2) The dwelling will comply with the provisions of 3.509; and  
3) The dwelling will not materially alter the stability of the overall land use pattern in 
the area by applying the standards set forth in Subsection 3.513(2). 
 

APPLICANT RESPONSES: 
(A) It provides a property owner the ability to properly manage the established Christmas tree farm. 

Christmas tree farms need constant onsite management to have the best chance of being 
productive. High valued farmland in Clatsop County does not have the same value as other county’s 
due the weather conditions, no agricultural manufacturing facilities and the high cost to improve 
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food crop success. Property West of the Willamette Valley as described in goal three is considered 
high value farmland if used in conjunction with dairy farming as well as irrigated farm land. 

 
(B) The Land is not suitable for farm use as defined in ORS 215.203(2)(a),taking into consideration soil 

fertility; suitability for grazing; climatic conditions; existing and future availability of water for 
farm irrigation purposes; existing land use patterns; technological and energy inputs required; and 
accepted farming practices; it is not practicable to use adjoining land because the property owners 
do not own any adjoining parcels and have not used the property in conjunction with a dairy farm 
on or before 1993. The subject property does not contribute in a substantial way to the area's 
existing agricultural economy or help maintain agricultural processors and established farm 
markets for any location within Clatsop County. The property is also not irrigated and does not 
impact the agricultural economy of the state. The main income from the neighboring property is 
from an established conditional use not related to farming. Once you combine all conditions 
including size, lack of potential profitability, neighboring use, close proximity to residential 
properties, setbacks, 3.5 acres of high valued soil substantially reduced by the improved onsite 
access road, stream culvert, pond, and setbacks, it is clear that the extraordinary circumstances 
verify practicability is minimal. The County has also required the neighboring property owner to 
dedicate parking spaces on high valued farmland that will no longer be used for farming. All of 
these conditions create the assertion a lot of dwelling should be approved without consideration of 
how the state may interpret the counties decision. 

 
(C) (1) The Western border, approximately 600 feet +-, is adjacent to a significant fish bearing habitat 

with an important hatchery upstream that is all located within the Nicolai-Wickiup Watershed. 
Across Big Creek the property there is approximately 10-20 zoned RA-2.(survey attached) The 
Northern border is fenced lined with trees and a very large shop, pond, trees, and wetlands. The 
adjacent acreage does not have contiguous ownership with the subject property. Another 
condition mandated by Clatsop county requires the neighbor to dedicate a portion of his high 
valued farmland to 60 parking spaces. It is also noted there is no record of an impact study 
required for the conditional use permit for the Big Creek Lodge. The southern border is adjacent to 
Old Highway 30 highway and across the highway is a park and a residential property. The 
Southeastern border is adjacent to Waterhouse Road and two residential dwellings. Maps, and 
photos have been included with the application to verify this information. Clatsop county planning 
department has indicated they are familiar with the location. 

 
a. When you combine size, profitability and considerable expense to physically farm such a 

small parcel it would create an unnecessary financial burden which is far from the intent 
and purpose of the EFU zone as we have interpreted. In addition grazing would destabilize 
the sloped ground and impact the protected stream and creek within the acreage. Changing 
the use to year round grazing would be harmful to the natural habitat, compacting the soil, 
creating significant runoff. Many climate advocates believe grazing animals contribute to 
an inordinate amount of greenhouse gasses. The property is not set up to be used in 
conjunction with a dairy farm. The property has approximately 1 acre established for a tree 
farm and should be managed on site for the best results. 

b. The parcel is not entirely made up of high valued soil. The terraced parcel would cause 
drainage issues that would have severe impact on the Big Creek habitat. 

c. The parcel has never been put to farm use, it has been a forested property since the 1950’s. 
The property owners had a responsible expectation in 1993 they would have the right to 
build a home on the subject property. As a replanted parcel Christmas trees need extensive 
maintenance to thrive. At this time the trees are not thriving. 

 
(C) (2) The proposed use is appropriate, considering the adequacy of public facilities and services 

existing or planned for the area affected by the use; and (E) The use is or can be made compatible 
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with existing uses and other allowable uses in the area. The subject property is located within a 
water district and a fire suppression district, power is also available. 

 
(C) (3) There would be little or no impact to the land use patterns. The prominent use in the area is 

rural residential with the exception of the Big Creek Lodge. Development of a single family 
dwelling will not impact traffic as all construction equipment would be on site and not blocking 
any roads or access to neighboring properties. There are no wetlands identified or geological 
hazards that affect the building site. Development standards require contractor’s take precautions 
to protect the stability site in order to protect surrounding property. For the county to sign on off 
on the occupancy certificate the standards would have to be met. A lot of record dwelling will not 
interfere with the neighboring land use. The intent of a lot of record is to protect the property 
owner’s legal right to build a dwelling on their property. ORS 215.705 precisely states 
comprehensive criteria that govern one of the most important criteria is the legal precedents of 
previously approved conditional use permits throughout the state of Oregon. Jackson County 
approved two lot of record dwellings on high valued farm land between 2016 and 2017 as 
described in the 2016-2017 Clatsop County’s Oregon Farm and Forest Report. The report also lists 
a total of 67 approved lot of record dwellings and 221 non-farm dwellings in Oregon between 
2016-2017when lot-of-record dwelling may be allowed. Under ORS 183.400 and ORS 215.304(3), 
OAR 660-33-020(4) cannot be interpreted to prohibit what that statute otherwise allows. DeBates 
v. Yamhill County, 32 OR LUBA 276(1997). 

 

STAFF FINDINGS and CONCLUSION:  The section reference in the first sentence of Subsection (3), 
above, contains a typographical error and should be S3.512(1)(E), which relates to siting a lot-of-
record dwelling on high-value farmland. As discussed above, the subject property is considered high-
value farmland based on the fact that it is composed predominately of Class II soils. Because the 
property is high-value farmland, compliance with the standards of S3.512(3) is required. 
 
(A) As demonstrated under Section S3.512(1), above, the proposal meets the requirements of 

Subsection (1)(A), (B), (C), and (F). The proposal does not satisfy Subsection (D). Whether the 
proposal satisfies Subsection (E) will be determined by the evaluation of this section, Subsection 
(3). Subsection (2) does not apply. 

 
(B) The subject property is considered high-value farmland based on the fact that it is predominately 

composed of Class II soils (LWDUO Section 1.030 and OAR 660-033-020(8)(A)). The zoning 
designation of the property, EFU, was established to protect and maintain agricultural land in 
Clatsop County for farm use, which is generally achieved by limiting non-farm uses, including non-
farm dwellings. 

 
(C) (1) This subsection requires a determination that the subject property cannot practicably be 

managed for farm use, by itself or in conjunction with other land, due to extraordinary 
circumstances inherent in the land or its physical setting that do not apply generally to other land 
in the vicinity.  
 
According to the applicant, the following characteristics cause farm use to be impracticable on the 
subject property, by itself and in conjunction with other land: the small size of the parcel; its 
proximity to a fish-bearing stream and hatchery; and natural and physical barriers including roads, 
trees, wetlands, and structures. The applicant states these factors would result in high expenses 
and difficulty associated with farming the property. However, the applicant does not describe why 
the cited factors would result in high farming-related expenses or difficulty; how the cited factors 
constitute extraordinary circumstances; or how the same factors do not apply generally to other 
land in the vicinity.  Furthermore, according to the applicant, the subject property is an 
“established Christmas tree farm.” Growing cultured Christmas trees is specifically listed as a farm 
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use in the definitions found in LWDUO Section 1.030 and ORS 215.203. Pursuant to 
S3.512(3)(C)(1)(c), “a lot or parcel that has been put to farm use despite the proximity of a natural 
barrier or since the placement of a physical barrier shall be presumed manageable for farm use.” 
 
Notwithstanding the applicant’s written testimony regarding the current use of the property as an 
“established Christmas tree farm,” the applicant has not demonstrated why or how the property 
cannot practicably be managed for any other farm uses, with the exception of grazing, which the 
applicant argues is undesirable because it would degrade the soil, water, air, and fish and wildlife 
habitat. While grazing may be undesirable for those reasons, this criterion requires a 
determination that farm uses are impracticable; and in order to reach that conclusion, it is 
necessary to demonstrate, with supporting evidence, how the range of possible farm uses that 
would be common and appropriate for the area are impracticable. The information presented by 
the applicant and discovered by staff through research does not support such a determination; in 
fact, the applicant’s testimony supports a finding that the property can be practicably managed for 
farm use. 
 
According to County Assessor Data compiled by County GIS staff, within a two-mile radius of the 
subject property, there are twelve properties under special assessment for farm use and eight 
properties under special assessment for mixed farm/forest uses. Of the twelve properties under 
special assessment for farm use only, the median size is 11.97 acres; four of the properties are five 
acres or smaller. According to ORS 308A.071(2)(a), a property under six acres in size must 
generate at least $650 in annual revenue from farming to qualify for the special assessment.  
 
The Oregon Land Use Board of Appeals (LUBA) has established that “…the impracticability 
standard is a demanding one. Jackson County Citizens League v. Jackson County, 38 Or LUBA 357, 
365 (2000); 1000 Friends of Oregon v. Yamhill County, 27 Or LUBA 508, 519 (1994). Farm use is not 
‘impracticable’ simply because it is not easy to manage the subject property for farm use and 
obstacles must be overcome to do so.” Friends of Linn County v. Linn County, 39 Or LUBA 627 
(Exhibit 5). In the same case, LUBA also established that the minimum gross income levels 
established by the legislature in ORS 308A.071(2)(a) for non-EFU-zoned parcels to qualify for a 
special assessment are the best available indication of the level of gross income that the legislature 
believes demonstrates practicable farm use. The fact that at least four properties located within 
two miles, which are similar in size or smaller than the subject property, qualify for a special 
assessment for farm use demonstrates it is not necessarily impracticable to manage a small plot of 
land in this area for farm use. 
 
Considering the lack of substantial evidence in the record to confirm the subject property is 
encumbered by extraordinary circumstances inherent in the land or its physical setting 
which make farm use impracticable and which do not apply generally to other land in the 
vicinity; the applicant’s written testimony that the subject property is already “an 
established Christmas tree farm;” the lack of substantial evidence in the record that any 
other possible farm uses are impracticable; and the fact that at least four other plots of land 
in the vicinity, similar in size or smaller than the subject property, are actively farmed, staff 
is unable to support a determination that the subject property cannot practicably be 
managed for farm use, by itself or in conjunction with other land. This criterion is not 
satisfied. 

 
(C) (2) Section S3.509 is addressed above. The findings and conclusions for this section demonstrate 

the dwelling can comply with the provisions of S3.509 with conditions of approval as appropriate. 
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(C) (3) Section S3.513(2) is addressed below. The findings and conclusions for this section 
demonstrate the dwelling will not materially alter the stability of the overall land use pattern, with 
conditions of approval as appropriate. 

 
Based on the above findings and conclusions, the proposal would satisfy most, but not all, of the 
siting criteria for a dwelling on high-value farmland. Most importantly, there is not sufficient 
evidence in the record to support a determination that the subject property cannot practicably 
be managed for farm use, by itself or in conjunction with other land. As a result, this section is 
not satisfied. 

 
(5) For purposes of Subsection (1), “owner” includes the wife, husband, son, daughter, mother, father, 
brother, brother-in-law, sister, sister-in-law, son-in-law, daughter-in-law, mother-in-law, father-in-law, 
aunt, uncle, niece, nephew, stepparent, stepchild, grandparent or grandchild of the owner or a business 
entity owned by any one or a combination of these family members; 
 

STAFF FINDING:  According to the applicant, the current owners of the subject property are the 
daughters of the original owners. 

 
(6) The county assessor shall be notified that the governing body intends to allow the dwelling. 
 

STAFF FINDING and CONCLUSION:  If the proposed dwelling can be permitted, a condition of 
approval will require the applicant to notify the County Assessor. This subsection can be satisfied 
with a condition of approval (Condition #5). 

 
(7) An approved single-family dwelling under this Section may be transferred by a person who has 
qualified under this Section to any other person after the effective date of the land use decision. 
 

STAFF FINDING:  This subsection is provided for the applicant’s information. 

 
(8) The county shall provide notice of all applications for lot of record dwellings on high value 
farmland to the State Department of Agriculture. Notice shall be provided in accordance with land use 
regulations and shall be mailed at least 20 calendar days prior to the public hearing. 
 

STAFF FINDINGS and CONCLUSION:  Notice of the application was provided to the Oregon 
Department of Agriculture in accordance with the requirements for a Type II procedure. No response 
has been received as of the date of this report. This subsection has been satisfied. 

 
Section 3.513. Dwellings Not in Conjunction with Farm Use. 
(2) The dwelling will not materially alter the stability of the overall land use pattern of the area. In 
determining whether a proposed nonfarm dwelling will alter the stability of the land use pattern in the 
area, a county shall consider the cumulative impact of nonfarm dwellings on other lots or parcels in 
the area similarly situated by applying the standards set forth in (A) through (C) below. If the 
application involves the creation of a new parcel for the nonfarm dwelling, a county shall consider 
whether creation of the parcel will lead to creation of other nonfarm parcels, to the detriment of 
agriculture in the area by applying the standards set forth in (A) through (C) below; 
 

(A) Identify a study area for the cumulative impacts analysis. The study area shall include at 
least 2,000 acres or a smaller area not less than 1,000 acres, if the smaller area is a distinct 
agricultural area based on topography, soil types, land use pattern, or the type of farm or ranch 
operations or practices that distinguish it from other, adjacent agricultural areas. Findings 
shall describe the study area, its boundaries, the location of the subject parcel within this area, 
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why the selected area is representative of the land use pattern surrounding the subject parcel 
and is adequate to conduct the analysis required by this standard. Lands zoned for rural 
residential or other urban or nonresource uses shall not be included in the study area; 

 
(B) Identify within the study area the broad types of farm uses (irrigated or non-irrigated 
crops, pasture or grazing lands), the number, location and type of existing dwellings (farm, 
nonfarm, hardship, etc.), and the dwelling development trends since 1993. Determine the 
potential number of nonfarm/lot-of-record dwellings that could be approved under Subsection 
3.512(1) and 3.513, including identification of predominant soil classifications, the parcels 
created prior to January 1, 1993 and the parcels larger than the minimum lot size that may be 
divided to create new parcels for nonfarm dwellings under ORS 215.263(4). The findings shall 
describe the existing land use pattern of the study area including the distribution and 
arrangement of existing uses and the land use pattern that could result from approval of the 
possible nonfarm dwellings under this Subsection; and 

 
(C) Determine whether approval of the proposed nonfarm/lot-of-record dwellings together 
with existing nonfarm dwellings will materially alter the stability of the land use pattern in the 
area. The stability of the land use pattern will be materially altered if the cumulative effect of 
existing and potential nonfarm dwellings will make it more difficult for the existing types of 
farms in the area to continue operation due to diminished opportunities to expand, purchase 
or lease farmland, acquire water rights or diminish the number of tracts or acreage in farm use 
in a manner that will destabilize the overall character of the study area; 

 

STAFF FINDINGS and CONCLUSION:   
 
(A) In creating a study area for the stability analysis, to capture at least 2,000 acres of resource land in 

the vicinity of the subject property, staff applied a two-mile buffer to the property boundaries. The 
subject property is located at the center of the study area. A map of the study area, its boundaries, 
and the location of the subject parcel is attached as Exhibit 4.  
 
Within the study area are 1,158 taxlots, the vast majority of which are zoned rural-community-
residential or residential-agriculture. A large portion of the land within the study area boundary is 
the designated rural community of Knappa. Approximately 39% of the land in the study area is 
zoned for nonresource uses. As for the resource land, there are approximately 380 acres zoned 
EFU; 1,306 acres zoned AF (Agriculture-Forestry); and 4,247 acres zoned F-80 (Forest-80), for a 
total of approximately 5,933 acres.  
 
While the study area contains nearly three times more resource land than the minimum acreage 
required, the purpose of the stability analysis is to evaluate the impact of the proposed dwelling on 
farm uses and accepted farming practices, and most of the resource land present is zoned for forest 
uses (4,247 acres in the F-80 Zone). The two-mile buffer is appropriate because, of the 5,933 acres 
of resource land within the buffer, only 380 acres are zoned EFU; a total of 1,686 acres are zoned 
for EFU or AF. The two-mile buffer was also determined to be appropriate because it captures the 
broad land use pattern of the area, which is farm- and forest land on the fringe of relatively dense 
residential development. The relatively large scale of the study area is necessary to capture this 
pattern and to adequately evaluate the impact siting new dwellings on resource land would have 
on the stability of the land use pattern in the area. 

 
(B) Farm uses: The broad types of farm uses in the study area include crop production (predominately 

non-irrigated forage crops), holly trees, and livestock raising (pasture/grazing land for horses and 
cattle; and one mink farm). 
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Number, location and type of existing dwellings; dwelling development trends:  
According to County Assessor and GIS data, the total number of existing dwellings within the study 
area is 585; of those, 39 are located on resource land: two in the EFU Zone, four in the F-80 Zone, 
and 34 in the AF Zone. The location of existing dwellings in the study area is shown on the study 
area maps (Exhibit 4). 
 
Of the 39 dwellings sited on resource land within the study area, 22 were built prior to 1993 and 
17 were built 1993-present. Of the two dwellings sited in the EFU Zone, one was built in 1974 and 
one was built in 1978. Both dwellings are on land that is actively farmed; one is used as a primary 
farm dwelling and the other as a short-term rental. Of the dwellings in the F-80 Zone, one is on 
land in forest use, one is on land in mixed farm/forest use, and two are on land not in resource use. 
Of the dwellings in the AF Zone, eight are on land in farm use, six are on land in mixed farm/forest 
use, ten are on land in forest use, and nine are on land not in resource use.  
 
The total number of dwellings on resource-zoned land in farm use is nine (9); the total on land in 
mixed farm/forest use is seven (7); the total on land in forest use is eleven (11); and the total on 
land in nonresource use is twelve (12). 
 
Existing land use pattern: The subject property is situated at the edge of Knappa, which is a 
designated rural community and consists predominately of single-family residential homesites on 
relatively small parcels (0.5 – 1 acre); and small-scale commercial and light industrial uses are 
located along Highway 30. The rural community occupies approximately 8% of the study area.  
 
Resource lands, predominately zoned AF or EFU, surround the rural community boundary. These 
areas are generally used for forage crop production, pasture/grazing land, and small-tract forestry; 
many (approximately 35) are developed with dwellings. Land in the AF and EFU Zones occupies 
approximately 17% of the study area.  
 
The southwest and eastern portions of the study area consist of low-density rural residential land 
(zoned RA-2 and RA-5), generally one to five-acre parcels, most of which are developed with 
single-family dwellings. Rural residential land occupies approximately 14% of the study area. 
 
The northern portion of the study area contains the Columbia River and islands, zoned Aquatic 
Natural (AN), Natural Shorelands (NS), and Aquatic Conservation-2 (AC-2), occupying 
approximately 16% of the study area. The remaining land, approximately 44% of the study area, is 
generally industrial forestland, zoned F-80. 
 
Immediately surrounding the subject property, to the north, is a single-family dwelling and 
accessory structures on approximately 80 acres in the EFU Zone; to the northeast is an 
approximately 34-acre parcel in the AF Zone used for grazing/pasture; to the east and southeast 
are several dwellings on two- to five-acre parcels in the KS-RCR Zone; to the south is a 14-acre 
forested parcel in the Open Space, Parks, and Recreation Zone (OPR) owned by ODFW; to the 
southwest is a 24.7-acre parcel in the AF Zone used for forage crop production; and to the west is 
approximately 24 acres zoned RA-2 (two-acre minimum lot size), currently undeveloped, used for 
forage crop production. 
 
Potential number of nonfarm / lot of record dwellings: Standards Document Sections S3.512 and 
S3.513 apply only to land in the EFU Zone. Other than the subject property, there are 11 taxlots 
zoned EFU within the study area. Two of those lots are already developed with dwellings; three are 
part of a property already authorized for up to three homesites under Measure 49 Final Order and 
Home Site Authorization E133338A; and three are part of another property also already 
authorized for up to three homesites under a different Measure 49 Final Order and Home Site 
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Authorization (E133338B). Two additional nonfarm dwellings could potentially be established, 
subject to applicable review criteria, on the remaining properties under S3.513, for a possible total 
of eight new dwellings on land in the EFU Zone within the study area. See table below for 
reference: 

Map/Taxlot 
Size 
(Acres) 

Date 
Created 

Predominant 
Soils 

High-Value 
Farmland? Dwellings? Notes 

807180000600 132.15 1962 51A Yes (1) c. 1974   

807190000701 3.04 1978 59D No - Formerly had a dwelling until 2019 

807190000800 6.75 1957 59D No - Measure 49 Claim for up to three homesites 

807190000600 51.75 1957 59D No - Part of above claim 

808240000100 38.91 1957 59D No - Part of above claim 

808140000100 43.16 1957 12A Yes (1) c. 1978   

807210000701 45.4 1958 35B Yes - Measure 49 Claim for up to three homesites 

807200000100 10 1957 20B Yes - Part of above claim 

807200000200 78.11 1956 21D Yes - Part of above claim 

807090000700 39.25 1929 12A Yes -   

807090000780 0.75 1989 59E No - Part of a tract with parcel above 

 
Potential land use pattern resulting from approval of nonfarm dwellings: Within the study area, on 
land in the AF and EFU Zones, there currently are 35 dwellings across approximately 1,700 acres, or 
one dwelling for every 48.6 acres. The addition of the proposed dwelling on the subject property, plus 
the eight potential dwellings discussed above, would result in 44 dwellings across the same acreage, or 
one dwelling for every 39.5 acres. The new dwellings would be located in close proximity to existing 
development; and the location and distribution of the new dwellings would be consistent with the 
current pattern of resource-zone dwelling development in the study area. Because the addition of the 
potential new dwellings would be located within close proximity to existing development and 
consistent with the current location and distribution of resource-zone dwellings within the study area, 
the buildout of the potential dwellings would not be expected to have a significant effect on the overall 
land use pattern. 
 
 
(C) This subsection requires a determination of whether approval of the proposed dwelling on the 

subject property, in addition to the eight potential nonfarm dwellings discussed above, will 
materially alter the stability of the land use pattern in the area based on the ability of the existing 
types of farm uses in the area to continue operation. The findings in Subsection (B), above, 
demonstrate that the new dwellings are not expected to have a substantial effect on the overall 
land use pattern in the area, based on the consistency in location and distribution of the potential 
new dwellings with the existing development pattern, and the proximity of the new dwellings to 
existing development.  
 
With regard to impacting the ability of farms to continue, it is noted that, of the existing 39 
resource-zone dwellings in the study area, 28 are on land engaged in resource uses and 17 have 
been developed since 1993. This suggests that the area has historically supported the comingling 
of residential uses with farm and forest uses and that the addition of new dwellings over time has 
not significantly affected the ability of farmers to continue farming. Based on the consistency of the 
potential development pattern with the existing and historical development patterns, and the 
apparent ability of farms to continue operating in the area over the years, approval of the proposed 
dwelling on the subject property together with existing and potential nonfarm dwellings is not 
expected to materially alter the stability of the land use pattern in the area.  
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Based on the findings for Subsections (A), (B), and (C), above, the proposed dwelling is not 
expected to materially alter the stability of the overall land use pattern in the area. This section 
is satisfied. 

 
S4.500. PROTECTION OF RIPARIAN VEGETATION 
S4.501. Purpose and Areas Included. 
Riparian vegetation is important for maintaining water temperature and quality, providing bank  
stabilization, thus minimizing erosion, providing habitat for the feeding, breeding, and nesting of  
aquatic and terrestrial wildlife species, and protecting and buffering the aquatic ecosystem from  
human disturbances. This section establishes standards to protect riparian vegetation on lands not  
subject to the requirements of the Oregon Forest Practices Act. 
 
Areas of riparian vegetation are identified as follows: 
(2) Lakes, reservoirs, and river segments outside of Estuarine or Coastal Shoreland areas: a  
riparian vegetation zone 50 feet wide shall be maintained. Where emergent wetland  
vegetation exists adjacent to a lake, reservoir, or river, the 50 feet shall be measured from  
the landward extent of the emergent wetland area. If a shrub or forested wetland area  
exists adjacent to the lake, reservoir or river, the zone of riparian vegetation shall be the  
entire area of the shrub or forested wetland. 
 
Measurements are taken horizontally and perpendicular from the line of non-aquatic vegetation.  
Where no aquatic vegetation is present, the measurement shall occur in estuarine and coastal  
shoreland areas from the mean higher high-water line and from the ordinary high-water line in  
non-estuarine areas. 
 
S4.504. Development Standards. 
(1) All development, as defined by LWDUO section 1.030, shall be located outside of the zone of 
riparian vegetation areas defined in S4.500 above, unless direct water access is required in 
conjunction with a water dependent or water-related use or as otherwise provided by this Ordinance. 
 

STAFF FINDINGS and CONCLUSION:   The western edge of the subject property is defined by Big 
Creek. While the proposed site plan does not appear to involve land-disturbing activities near Big 
Creek, the applicant is advised all development shall be located outside the zone of riparian vegetation 
as defined in this section. This section can be satisfied with a condition of approval (Condition 
#6). 

 
S5.033 Access Control Standards. 
(3) Access Options. When vehicle access is required for development (i.e., for off-street parking, 
delivery, service, drive-through facilities, etc.), access shall be provided by one of the following 
methods (a minimum of 10 feet per lane is required). These methods are “options” to the 
developer/subdivider. 

(C) Option 3. Access is from a public street adjacent to the development parcel. If practicable, 
the owner/developer may be required to close or consolidate an existing access point as a 
condition of approving a new access. Street accesses shall comply with the access spacing 
standards in Subsection (6) below. 

 

STAFF FINDINGS and CONCLUSION:  According to the applicant’s proposed site plan, the property 
would be accessed from an existing road approach on Waterhouse Road. If the conditional use request 
is approved, the applicant will be required to demonstrate road approach approval for the residential 
use from Clatsop County Public Works. This section can be satisfied with a condition of approval 
(Condition #7). 
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C. COMPREHENSIVE PLAN POLICIES AND GOALS 

 
Goal 1 – Citizen Involvement 
Policies 

7. Clatsop County shall use the news media, mailings, meetings, and other locally available means 
to communicate planning information to citizens and governmental agencies.  Prior to public 
hearings regarding major plan revisions, notices shall be publicized. 

 
8. Clatsop County shall establish and maintain effective means of communication between 

decision-makers and those citizens involved in the planning process.  The County shall ensure 
that ideas and recommendations submitted during the planning process will be evaluated, 
synthesized, quantified, and utilized as appropriate. 

 
9. Public notices will also be sent to affected residents concerning zone and comprehensive plan 

changes, conditional uses, subdivisions and planned developments. 
 

STAFF FINDINGS and CONCLUSION:  A public notice was sent to all property owners within 750 feet 
of the subject property and to public agencies per Section 2.115, LWDUO, on May 24, 2021 (Exhibit 2). 
Public notice was also posted on the County’s website (www.co.clatsop.or.us/projects). Copies of the 
application materials were made available to the public via the Oregon ePermitting System (aca-
oregon.accela.com/oregon/). Appropriate measures have been taken to assure that the Type II 
conditional use application has been processed in accordance with the applicable Citizen Involvement 
(Goal 1) policies of the County Comprehensive Plan (7-9) listed above. 
 
The Type II conditional use procedure used to process this application satisfies Goal 1. 

 
Goal 2 – Land Use Planning 

The County's land and water have been placed in one of six (6) Plan designations. They are: 

2. Rural Agricultural Lands 

Agricultural lands are those lands that are to be preserved and maintained for farm use, consistent 
with existing and future needs for agricultural products, forest and open space. 
 

STAFF FINDINGS and CONCLUSION:  Land in the EFU Zone is designated “Rural Agricultural Lands” 
in the Comprehensive Plan. Goal 2 states that these areas are to be preserved and maintained for farm 
use. A single-family dwelling can be approved on Rural Agricultural Lands pursuant to LWDUO Section 
3.563(22). Uses permitted, or permitted with conditions, in any zone have been reviewed in general 
terms for consistency with the Comprehensive Plan, implying the uses do not conflict with Goal 2 if it 
can be demonstrated a proposal satisfies applicable review criteria and development standards. This 
staff report demonstrates the proposal satisfies most, but not all, applicable review criteria. As 
discussed in Section IIB of this report, there is a lack of substantial evidence in the record to support a 
determination that the subject property cannot practicably be managed for farm use, by itself or in 
conjunction with other land. Based on the applicant’s written testimony, the property is “an 
established Christmas tree farm”, which demonstrates the property can and has been managed for 
farm use. Because the proposal does not satisfy the applicable review criteria for the proposed use, 
which were developed to implement Goal 2 for Rural Agricultural Lands, approval of the proposal 
would be inconsistent with Goal 2. 
 
Without a determination the property cannot practicably be managed for farm use, by itself or 
in conjunction with other land, neither the applicant nor staff can demonstrate the proposal is 
consistent with Goal 2. 

 

http://www.co.clatsop.or.us/projects
https://aca-oregon.accela.com/oregon/
https://aca-oregon.accela.com/oregon/
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Goal 3 – Agricultural Lands 
Statewide Planning Goal: To preserve and maintain agricultural lands. 
 
Agricultural lands shall be preserved and maintained for farm use, consistent with existing and future 
needs for agricultural products, forest and open space and with the state’s agricultural land use policy 
expressed in ORS 215.243 and 215.700. 
 

STAFF FINDINGS and CONCLUSION:  Clatsop County’s Comprehensive Plan Goal 3 element contains 
background information on agriculture in Clatsop County, as of 1980 when it was adopted, but does 
not contain any specific policies. While there are no specific policies listed under Goal 3, the Exclusive 
Farm Use Zone implements the statewide planning goal and related statutes. As discussed throughout 
this report, a single-family dwelling can be permitted in the EFU Zone pursuant to LWDUO Section 
3.563(22), subject to applicable review criteria which were established to ensure the overall goal of 
preserving and maintaining agricultural lands for farm use is upheld.  
 
The primary criteria for a single-family dwelling under Section 3.563(22) are found in Standards 
Document Section S3.512, which was addressed in Section IIB of this report, above. The review criteria 
were developed to implement Goal 3 and the related statutes. This section requires a determination 
that the subject property cannot practicably be managed for farm use, by itself or in conjunction with 
other land. The findings and conclusions for that section demonstrate that there is a lack of substantial 
evidence in the record to support such a determination. Research conducted by staff suggests the 
property can be managed for farm use without substantial hardship, based on the distribution 
and size of farm uses in the vicinity. Additionally, according to the applicant, the subject 
property is already an “established Christmas tree farm.” Cultivation of cultured Christmas 
trees is considered a farm use under the definitions found in LWDUO Section 1.030. Pursuant to 
Section S3.512(3)(C)(1)(C), “a lot or parcel that has been put to farm use despite the proximity 
of a natural barrier or since the placement of a physical barrier shall be presumed manageable 
for farm use.” 
 
Because it has not been established that the property cannot practicably be managed for farm use, by 
itself or in conjunction with other land, and the applicant’s written testimony demonstrates the 
property can and has been managed for farm use (cultivated Christmas trees), the proposal does not 
satisfy the requirements for a single-family dwelling under LWDUO Section 3.563(22) and Standards 
Document S3.512; thus, it cannot be demonstrated the proposal is consistent with Goal 3. 
 
Without support for a determination the property cannot practicably be managed for farm use, 
by itself or in conjunction with other land, it cannot be demonstrated the proposal is consistent 
with Goal 3. 

 
Goal 5 – Natural Resources, Scenic and Historic Areas, and Open Spaces 

The overall goal of the Statewide Planning Goal 5, Open Space, Scenic and Historic Areas, and Natural 
Resources, is: “To conserve open space and protect natural and scenic resources.” 
 
To achieve this goal, Clatsop County is required to undertake an inventory of the following twelve 
types of resources: 

a) Fish and wildlife areas and habitats; 
b) Water areas, wetlands, watersheds and groundwater resources; 
c) Historic areas, sites, structures and objects; 

 
Fish and Wildlife Areas and Habitats Policies 
Policy 2: To ensure that future development does not unduly conflict with Peripheral Big Game Range, 
the County shall: (C) Submit proposed review and conditional use applications to the Oregon 
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Department of Fish and Wildlife for their comments on consistency with Peripheral Big Game Range 
and recommendations on appropriate siting criteria to minimize any conflict; 
 
Policy 4: To protect riparian vegetation along streams and lakes not covered by the Forest Practices 
Act, the County shall require a setback for non-water dependent uses. 
 

STAFF FINDINGS and CONCLUSION: The subject property contains resources inventoried under Goal 
5, including a portion of the Big Creek watershed, and the riparian zone along Big Creek. The property 
is also identified as Peripheral Big Game Range. The applicable Goal 5 policies are listed above. With 
regard to Fish and Wildlife Habitat Policy 2, staff notified ODFW of the proposed use and received a 
response from ODFW staff (Exhibit 2) which indicated the proposal is not expected to have any 
significant impacts on big game habitat. Policy 4 is implemented by Standards Document Section 
S4.500 Protection of Riparian Vegetation, which is addressed by Condition #6. 
 
With a condition of approval, the proposal will not conflict with Goal 5 (Condition #6). 

 
Goal 6 – Air, Water, and Land Quality 
The Statewide planning goal pertaining to air, water and land resources quality is as follows: “To 
maintain and improve the quality of the air, water and land resources of the state.” 
 
Policies 

3. The cumulative effect of development on the County's environment should be monitored and, 
where appropriate, regulated. When evaluating proposals that would affect the quality of the 
air, water or land in the County, consideration should be given to the impact on other 
resources important to the County's economy such as marine resource habitat and recreational 
and aesthetic resources important to the tourist industry. 

 

STAFF FINDINGS and CONCLUSION:  As discussed throughout this report, the subject property 
includes a portion of Big Creek, which is identified as a watershed protected under Goal 5. Protection 
of the watershed and land and water quality is achieved through compliance with Standards 
Document Sections S2.500 and S4.500. Condition #1 would require compliance with S2.500 and 
Condition #6 would require compliance with S4.500. There are no concerns related to air quality from 
construction of a single-family dwelling.  
 
With conditions of approval, the proposal will not conflict with Goal 6 (Conditions #1 and 6). 

 

Goal 7 – Areas Subject to Natural Disasters and Hazards 
To protect life and property from natural disasters and hazards. 
 

STAFF FINDINGS and CONCLUSION: Clatsop County Webmaps indicates a small portion of the subject 
property, along the bank of Big Creek, is located in the FHO (FEMA AE Floodway). While the applicant’s 
site plan does not indicate any development within this area, the applicant is advised that development 
activity within the FHO area is subject to this section and requires a floodplain development permit and 
compliance with the criteria found in LWDUO Section 4.000. Goal 7 can be satisfied with a condition 
of approval (Condition #3). 

 
Goal 11 – Public Facilities and Services 
OVERALL POLICY REGARDING APPROPRIATE LEVELS OF PUBLIC FACILITIES IN THE COUNTY 
Six different Plan designations exist for lands in the County. Differing levels of public facilities and 
services are appropriate for the different types of development planned for the County. Certain 
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facilities and services are available to all County residents, such as County health services, Sheriff’s 
protection and many other local services. 
 

3. Rural Agricultural Lands – These are lands preserved for agricultural use. Generally, residences 
are allowed only in conjunction with farm use. Some parcels in this Plan designation are served 
by community water systems but generally water supply is on an individual basis. Since parcel 
size and use are controlled by the Exclusive Farm Use (EFU) zoning district, it is not 
appropriate to extend community water to parcels in this Plan designation since it would not 
lead to pressure to further develop land for residences. The primary function of Rural 
Agricultural Lands is for agricultural use. Any extension of public water will only be to support 
a development in conjunction with resource use and will not be the basis for future conversion 
to non-resource use. 
 
As with the Rural Lands Plan designation, public fire protection may be present here, and is 
appropriate, but is not necessary for development. 
 
Community sewage systems are not appropriate in this Plan designation. 

 
GENERAL PUBLIC FACILITIES POLICIES 

1. Clatsop County recognizes the level of public facilities and services described in the section 
“Overall Policy Regarding Appropriate Levels of Public Facilities in the County” above, as that 
which is reasonable and appropriate for development in different Plan designations in the 
County. Development of facilities and services in excess of those levels and types shall not be 
approved by the County. 

 

STAFF FINDINGS and CONCLUSION: The subject property is in the EFU Zone, which is under the 
“Rural Agricultural Lands” designation in the Comprehensive Plan. According to the applicant, the 
property is served by the Knappa Water Association, the Knappa-Svensen-Burnside Rural Fire 
Protection District, and Pacific Power; sewage would be disposed in an onsite septic system; and waste 
collection services are available. For all new dwellings in Clatsop County, a Development Permit is 
required and must be accompanied by a completed Agency Review and Approval Form. This form is 
the tool the Planning Division uses to verify adequate water supply, sewage disposal, and fire 
protection services are available to serve new dwellings. Condition #1 would require the applicant to 
submit a Development Permit application, with a completed Agency Review and Approval Form, to the 
Planning Division prior to construction of the proposed dwelling.  
 
With a condition of approval, the proposal will not conflict with Goal 11 (Condition #1). 

 
Northeast Area Community Plan 
Alluvial Lowlands Policies 
Policy 1: Low density activities, such as agriculture, shall be preferred uses in the alluvial lowlands. 
 

STAFF FINDINGS and CONCLUSION:  The subject property is in an area identified as “alluvial 
lowlands” according to the Northeast Area Community Plan. Alluvial Lowlands Policy 1 states that low-
density activities, such as agriculture, shall be the preferred uses in those areas. The subject property 
is zoned EFU, a zoning district which was established for the purpose of preserving and protecting 
land for agricultural uses. The predominant soil type on the subject property, 45A – Mues medial silt 
loam, is identified by the USDA as a Class II soil type. According to LWDUO Section 1.030, a property 
composed predominately of Class II soils is considered “high-value farmland.” The review criteria for 
new dwellings in the EFU Zone on high-value farmland require a determination that the subject 
property cannot practicably be managed for farm use, by itself or in conjunction with other land. As 
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discussed throughout this report, there is a lack of substantial evidence in the record to make such a 
determination. As a result, the proposal cannot be found to satisfy Alluvial Lowland Policy 1.  
 
Because it has not been demonstrated that the subject property cannot practicably be managed 
for farm use, by itself or in conjunction with other land, the proposal cannot be found to be 
consistent with the Northeast Area Community Plan. 

 

COMMENTS RECEIVED 

 

Howard Kem, 92878 Waterhouse Road: Mr. Kem noted that the address for the subject property 
listed in the public notice appeared to be an error, because it was the address for his property. 

 

STAFF RESPONSE:  County Assessor records indicate the address for the subject property is 92878 
Waterhouse Road, which was included in the public notice to identify the property. However, this is 
the same address listed for Mr. Kem’s property, which is developed with a single-family dwelling. It 
appears the address listed by the Assessor for the subject property in error and that there actually is 
no address for the subject property. The legal description for the subject property was also included in 
the public notice, so the property could still be properly identified. The property owner is advised to 
contact Clatsop County Public Works to resolve addressing issues. 

 

Annette Brodigan, Clatsop County Public Health: Ms. Brodigan said the property owners will be 
required to obtain a site evaluation report for an onsite septic system, as well as a 
construction/installation permit for the septic system to serve the proposed dwelling. 

 

STAFF RESPONSE:  If the conditional use request for a single-family dwelling is approved, a condition 
of approval would require the applicant to provide the Planning Division a completed Agency Review 
and Approval Form, which will demonstrate site approval for a septic system. The applicant is advised 
to coordinate with Clatsop County Public Health to understand permitting requirements for onsite 
septic systems. 

 

David Nuzum, Oregon Department of Fish and Wildlife (ODFW): Mr. Nuzum said the applicant can 
likely expect elk to use the open grassy areas of the subject property during the winter and early 
spring, which he said is common in Peripheral Big Game Habitat. He said, given the proximity of large, 
open pastures nearby that the proposed dwelling and accessory building are not expected to have a 
significant impact to elk herds. 

 

STAFF RESPONSE:  The review criteria for this application require an evaluation of the impact to big 
game habitat and notification of the proposal to ODFW. According to ODFW staff, the proposed 
dwelling and accessory building are not expected to have a significant impact on big game (elk) 
habitat. 

 

OVERALL CONCLUSION & RECOMMENDATION 

 
Based on the findings presented in this report, staff recommends DENIAL of the conditional use 
request.  While the proposal does or can satisfy most of the applicable criteria, the evidence in 
the record does not support a determination that the subject property cannot practicably be 
managed for farm use. Because the subject property is identified as high-value farmland, this is 
a requirement (Standards Document S3.512(3)); failure to meet this requirement is the basis 
for staff’s recommendation. 
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If the final decision-maker finds that the request is able to be approved, staff recommends the 
following conditions of approval and regulations: 
 

1. Prior to construction of the proposed dwelling and accessory building, the applicant shall 

obtain a Development Permit from the Land Use Planning Division. The Development Permit 

application shall include a final site plan; an erosion control and stormwater drainage plan 

commensurate with Standards Document S2.500; an outdoor lighting plan commensurate with 

Ordinance 20-02; and a completed Agency Review and Approval Form. 

 

2. If any state and/or federal permits are required for the proposed use, copies shall be provided 

to the Land Use Planning Division prior to issuance of the Development Permit. 

 

3. Development within the Flood Hazard Overlay shall be subject to LWDUO Section 4.000 and 

will require a Floodplain Development Permit. 

 

4. The landowner shall sign and record in the deed records for the county a document binding the 

landowner, and the landowner's successors in interest, prohibiting them from pursuing a claim 

for relief or cause of action alleging injury from farming or forest practices for which no action 

or claim is allowed under ORS 30.936 or 30.937. 

 

5. The landowner shall notify the County Assessor that the subject property has been approved 

for a single-family dwelling in accordance with this Conditional Use Permit. 

 

6. All development shall be located outside the zone of riparian vegetation as defined in 

Standards Document Section S4.500. 

 

7. The applicant shall demonstrate road approach approval for the proposed single-family 

dwelling from Clatsop County Public Works. 

Other regulations, including, but not limited to, the following also apply: 
 
(1) This approval is valid for a period of two (2) years from the date of approval. The 

Community Development Director can authorize one extension of up to 12 months.  
 
(2) Development shall comply with all applicable state, federal and local laws and regulations. 
 
Per Clatsop County Land and Water Development and Use Ordinance #80-14, Section 5.030, 
authorization of this conditional use shall be void after two years unless substantial construction or 
action pursuant thereto has taken place (as per Section S2.011).  The Community Development 
Director may extend authorization an additional year upon request, provided the request is submitted 
in writing at least 10 days and not more than 30 days prior to the expiration of the permit. 



EXHIBIT 1 
Application and Supporting Documents

































































































































































































































































































































































































































































































































































































































































EXHIBIT 2 
Public Notice and Comments Received



Clatsop County 
Community Development – Planning 

 
 

Notice to Mortgagee, Lien Holder, Vendor or Seller:  ORS Chapter 215 requires that if you receive this 
notice it must promptly be forwarded to the purchaser. 
Mailing Date: May 24, 2021 

800 Exchange St., Suite 100 
Astoria, OR 97103 

(503) 325-8611 phone 
(503) 338-3606 fax 

www.co.clatsop.or.us 

PUBLIC NOTICE 
CONDITIONAL USE APPLICATION #186-21-00002-PLNG 

 

 
COMMENT PERIOD ENDS:   4:00 p.m. Thursday, June 3, 2021 
SEND COMMENTS TO: Community Development Department  

800 Exchange Street, Suite 100 
Astoria, Oregon 97103 

CONTACT PERSON:    Ian Sisson, Senior Planner   
 
You are receiving this notice because you own property within 750 feet of the request listed below, or you are considered 
to be an affected state or federal agency, local government, or special district. 
 

NOTICE IS HEREBY GIVEN that Clatsop County’s Community Development Department, Land Use Planning Division 
has received the application described in this letter.  Pursuant to Section 2.020 of the Clatsop County Land and Water 
Development and Use Ordinance (LWDUO), the Department Director has the authority to approve the request in 
accordance with the requirements as depicted in the County Ordinance 80-14. 
 

Kathren Rusinovich, on behalf of property owners Joy Brotherton and Janice McConahay, has submitted an application 
to establish a single-family dwelling on property in the Exclusive Farm Use Zone (EFU) near the unincorporated rural 
community of Knappa. The subject property is approximately 4.0 acres in size, located at the northwest corner of the 
Waterhouse Road / Old Highway 30 intersection. The property address is 92878 Waterhouse Road, Astoria; the 
property is further identified as Township 8N, Range 7W, Section 18, Tax Lot 700. 
 

According to soil survey data from the United States Department of Agriculture (USDA), Natural Resources 
Conservation Service (NRCS), the subject property is predominately composed of Mues Medial Silt Loam (45A), 0 to 3 
percent slopes, which is rated as a Class II soil for agricultural capability. Pursuant to Clatsop County Land and Water 
Development and Use Ordinance 80-14 (LWDUO), Section 1.030, property composed predominately of Class II soils 
constitutes “high value farmland.” According to County Assessor records, the property has historically been managed 
for timber production and is under a special tax assessment. 
 

The applicant has requested conditional use approval pursuant to LWDUO Section 3.563(22), which provides for the 
establishment of one single-family dwelling on a lawfully created lot or parcel, subject to a Type II procedure and 
Standards Document sections S3.508(2) and S3.512. The full list of applicable review criteria can be found below and 
continued on the next page. 
 

See reverse side for vicinity map and diagram of proposal. 
 

All interested persons are invited to submit written comments relevant to the proposed development and applicable 
standards to the Clatsop County Community Development Department (address above).  Written comments may also 
be sent via FAX to 503-338-3606, or email to comdev@co.clatsop.or.us.  Written comments must be received in this 
office no later than 4:00 p.m. on Thursday, June 3, 2021, in order to be considered in the review. Planning 
representative for the application is Ian Sisson, Planner, (503) 325-8611 or isisson@co.clatsop.or.us 
 

If written objections are received regarding how the request fails to meet the standards of the zone or other ordinance 
requirements on or before the date above, the Community Development Director may place the request on the next 
appropriate Planning Commission agenda for review.  Failure to raise an issue in person or by letter precludes appeal; 
and in raising an issue, the relevant Zoning Ordinance or Comprehensive Plan criterion to which the issue is directed 
must be specified. The following criteria apply to the request: 
 

LWDUO 80-14: Article I – Introductory Procedures; Article II – Procedures for Land Use Applications; 3.560 Exclusive 
Farm Use Zone (EFU); 5.000 Conditional Development and Use 
 

Standards Document: Chapter 2 Site Oriented Improvements; S3.500 Farm and Forest Zones Dwelling and/or Use 
Standards; S4.500 Protection of Riparian Vegetation; Chapter 5 Vehicle Access Control & Circulation 
 

mailto:comdev@co.clatsop.or.us
mailto:isisson@co.clatsop.or.us


Mailing Date: May 24, 2021 

Comprehensive Plan: Goal 1 Citizen Involvement; Goal 2 Land Use Planning; Goal 3 Agricultural Lands; Goal 4 Forest 
Lands; Goal 5 Open Spaces, Scenic and Historic Areas and Natural Resources; Goal 6 Air, Water and Land Resources 
Quality; Goal 7 Areas Subject to Natural Disasters and Hazards; Goal 11 Public Facilities and Services; and the 
Northeast Community Plan 
 

All documents listed above are available for review at the Clatsop County Community Development Department office, 
800 Exchange Street, Suite 100, Astoria, Oregon, and on-line at the county’s website, www.co.clatsop.or.us/landuse. 

 
VICINITY MAP: 

 
2018 Aerial Photo 
 

PROPOSED SITE PLAN: 

 

SUBJECT PROPERTY 

A copy of the application is available for 
inspection at the Clatsop County 
Planning office at no cost and will be 
provided at a reasonable cost. 
Application materials can also be viewed 
online on the permitting website, 
https://aca-oregon.accela.com/oregon/, 
and on the county’s website, 
www.co.clatsop.or.us/landuse 
 

http://www.co.clatsop.or.us/
https://aca-oregon.accela.com/oregon/
www.co.clatsop.or.us/landuse
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Ian Sisson

From: Howard Kem <howard@bigcreekfishing.com>
Sent: Monday, May 31, 2021 9:23 AM
To: comdey@co.clatsop.or.us
Cc: Ian Sisson
Subject: Conditional Use Application #186-21-00002PLNG

To Whom It May Concern; 
 
                I would like to bring to attention that the property address description is in error. My legal address is 92878 
Waterhouse Road.  
 
                Respectfully,, 
 
                Howard N. Kem 
                92878 Waterhouse Road 
                Astoria , Oregon 97103 
 

 

Virus-free. www.avg.com  
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Ian Sisson

From: NUZUM David J * ODFW <David.J.NUZUM@odfw.oregon.gov>
Sent: Friday, July 23, 2021 8:32 AM
To: Ian Sisson
Subject: RE: Impact of Proposed Dwelling on Habitat

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Ian, 
As is common in Peripheral Big Game habitat, the applicant can likely expect elk use of the open grassy areas during the 
winter and early spring months.  However, given the proximity of large, open pastures nearby I do not expect any great 
impact to elk herds from siting of a dwelling and out building in this location. 
DN 
 
David Nuzum 
Asst. Wildlife Biologist 
North Coast Watershed District – Tillamook 
503-842-2741 x18622 
 
 
 

From: Ian Sisson <isisson@co.clatsop.or.us>  
Sent: Thursday, July 22, 2021 8:59 AM 
To: 'David Nuzum' <David.J.Nuzum@state.or.us> 
Subject: Impact of Proposed Dwelling on Habitat 
 
Hi Dave, 
 
We have an application for a new dwelling in an EFU Zone at the NW corner of Waterhouse Road and Old Highway 30, 
near Knappa (map/taxlot #807180000700). 
 
The subject property is in an area identified in our Comprehensive Plan as Peripheral Big Game Habitat. The conditional 
use application procedure requires evaluation of the possible affects on big game habitat, and whether/how those 
impacts can or cannot be mitigated. 
 
Attached is the applicant’s proposed site plan. Could you please take a look at this and send me your opinion? 
 
Let me know if you have any questions or need additional information. 
 
Thanks in advance for your response. 
 
Ian Sisson, AICP 
Senior Planner | Land Use Planning Division 
 
Clatsop County Community Development 
800 Exchange Street, Suite 100 
Astoria, OR 97103 
 
503.325.8611   |   Fax: 503.338.3606 
 
Helpful Links: 
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Land Use Planning Homepage 
Permit Application Forms 
Clatsop County Webmaps 
Clatsop County Property Information 
 
This message has been prepared on resources owned by Clatsop County, Oregon. It is subject to the Internet and Online 
Services Use Policy and Procedures of Clatsop County.  
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Ian Sisson

From: Annette Brodigan
Sent: Monday, May 24, 2021 11:51 AM
To: Clancie Adams; Julia Decker; Ian Sisson; Gail Henrikson; Jason Pollack
Subject: RE: Public Notice - Brotherton/McConahay Conditional Use

Hello, 
 
This vacant lot does not have a site evaluation on file.   
 
In order to move forward with a septic system for a  single family dwelling, the owners will be 
required to obtain a site evaluation report and then a construction/installation permit when they are 
ready to build. 
 
Sincerely, 
 

Annette Brodigan 
Clatsop County Public Health 
503-338-3681 
Office hours Monday through Thursday 7:30 – noon and 1 – 4:30 
Friday 7:30 – 11:30 
 
 

From: Clancie Adams  
Sent: Monday, May 24, 2021 9:21 AM 
To: Julia Decker <JDecker@co.clatsop.or.us>; Ian Sisson <isisson@co.clatsop.or.us>; Gail Henrikson 
<ghenrikson@co.clatsop.or.us>; Jason Pollack <jpollack@co.clatsop.or.us>; 'mauikate1@gmail.com' 
<mauikate1@gmail.com>; 'jrb4@centurytel.net' <jrb4@centurytel.net>; 'melwyrwitzke@hotmail.com' 
<melwyrwitzke@hotmail.com>; Ted Mclean <TMclean@co.clatsop.or.us>; Terry Hendryx <THendryx@co.clatsop.or.us>; 
Dean Keranen <dkeranen@co.clatsop.or.us>; Annette Brodigan <ABrodigan@co.clatsop.or.us>; Suzanne Johnson 
<SJohnson@co.clatsop.or.us>; Lisa Moore <lmoore@co.clatsop.or.us>; David Kloss <dkloss@co.clatsop.or.us>; 
lisa.phipps@state.or.us; 'hilary.foote@state.or.us' <hilary.foote@state.or.us>; michael.sinnott@state.or.us; 
'jjohnson@oda.state.or.us' <jjohnson@oda.state.or.us>; BANGS Cullen * ODF (Cullen.Bangs@oregon.gov) 
<Cullen.Bangs@oregon.gov>; 'northcoastwatershedcouncils@gmail.com' <northcoastwatershedcouncils@gmail.com>; 
office@clatsopswcd.org; 'Katie Voelke (katiev@nclctrust.org)' <katiev@nclctrust.org> 
Subject: Public Notice - Brotherton/McConahay Conditional Use 
 
Please see attached.  
 
Clancie Jo Adams   |   Permit Technician 
Clatsop County Community Development 
Land Use Planning Division 
800 Exchange Street, Suite 100 
Astoria, OR 97103 
Phone: 503.325.8611   |   Fax: 503.338.3666  
  
This message has been prepared on resources owned by Clatsop County, Oregon.  It is subject to the Internet and Online 
Services Use Policy and Procedures of Clatsop County. 
 
 



EXHIBIT 3 
Correspondence



PRE-APPLICATION MEETING SUMMARY 
 
DATE:     November 30, 2020 

RE: Application procedure and approval criteria for a single-family 

dwelling in the EFU Zone. 

APPLICANT:    Melanie Wyrwitzke 

AGENT FOR APPLICANT:  Christian Zupancic, Zuplaw Law Firm, LLC    

PROPRTY OWNERS: Joy R. Brotherton and Janice A. McConahay 

SUBJECT PROPERTY: T8N, R07W, Sec. 18, Tax Lot 700 (+/- 4 acres) 

PROPERTY LOCATION: In the unincorporated community of Knappa, at the NW corner 

of the intersection of Waterhouse Road and Old Highway 30. 

PROPERTY ZONING: Exclusive Farm Use (EFU) 

Overlays / Layers: Flood Hazard Overlay District (FHO; FEMA AE Floodway – an 
approx. 20-foot strip along the western property line); 

 Peripheral Big Game Habitat; 
Statewide Wetlands Inventory (SWI; regulated by the Oregon 
Department of State Lands) 

_____________________________________________________________________________________ 

Application Procedure: 

1. Type II Conditional Use Permit ($1200 application fee) 
 See LWDUO Section 2.020. Type II Procedure. 
 Once the application is submitted, the Planning Division has 30 days to deem the application 

complete or incomplete. 
 Once deemed complete, the Planning Division must issue a final decision within 150 days 

(including appeals). 
 A Type II procedure in a farm zone requires a public notice to be mailed to interested parties 

and surrounding property owners within 750 feet. Distribution of the public notice begins a 
10-day public comment period. 

 Once a decision on the application is issued, there is a 12-day appeal period. Parties of record 
may appeal the decision. An appeal of a Type II decision would be reviewed by the Clatsop 
County Hearings Officer. The fee to appeal a Type II decision is $250 (refunded if the appellant 
prevails). 
 

2. Type I Development Permit (plus grading, drainage and erosion control plan review, if applicable) 
 Demonstrate road approach approval, septic approval, fire department approval, 

documentation of adequate water supply. 
 



3. Building Permits 

Applicable Criteria: 

Clatsop County Land and Water Development and Use Ordinance 80-14 (LWDUO) 
 Section 1.030. Definitions. 
 Section 3.560. Exclusive Farm Use Zone. 

o Section 3.563. Conditional Development and Use. 
 (22) One single-family dwelling on a lawfully created lot or parcel subject to 

S3.508(2) and S3.512; OR 
 (23) Single-family residential dwelling, not provided in conjunction with farm 

use subject to S3.508(2) and S3.513. 
o Section 3.566. Development Standards. 

Clatsop County Standards Document 
 Section S3.500. Farm Zone Standards. 

o S3.508(2) Single-family dwelling deeds. 
o S3.509. Conditional Use Review Criteria. 
o S3.512. Lot of Record Dwellings, OR S3.513. Dwellings Not in Conjunction with Farm Use. 

 Section S4.500. Protection of Riparian Vegetation. 
 Section S5.033. Access Control Standards. 

Clatsop County Comprehensive Plan 
 Goal 1 – Citizen Involvement 
 Goal 2 – Land Use Planning 
 Goal 3 – Agricultural Lands 
 Goal 5 – Open Spaces, Scenic and Historic Areas and Natural Resources 
 Goal 6 – Air, Water and Land Resources Quality 
 Goal 7 – Areas Subject to Natural Disasters and Hazards 
 Goal 10 – Housing 
 Goal 11 – Public Facilities and Services 
 Northeast Area Community Plan 

Oregon Revised Statutes 
 ORS 215.705, OR 
 ORS 215.284 

USDA / NRCS Soil Mapping & Information: 
https://websoilsurvey.sc.egov.usda.gov/App/WebSoilSurvey.aspx 



Clatsop County 
Community Development 
800 Exchange Street, Suite 100                               Phone 503 325-8611 
Astoria, Oregon 97103                                               Fax 503 338-3606 
comdev@co.clatsop.or.us                                          www.co.clatsop.or.us 

 

 
 
January 26, 2021 
 
 
Joy Brotherton   Melanie and Nick Wyrwitzke 
42045 Logger Lane  92021 Hagen Drive 
Astoria, OR 97103  Astoria, OR 97103 
 
Janice McConahay  Kathren Risinovich/Windermere Community Realty 
92186 Crest Drive  175 14th Street, Suite 120 
Astoria, OR 97103  Astoria, OR 97103 
 
RE: Incomplete conditional use application: 186-21-000002, for property T8N, R07W, Sec. 08, 

TL 00700, on Waterhouse Road 
 
Dear Ms. Brotherton, Ms. McConahay, Mr. and Ms. Wyrwitzke, and Ms. Rusinovich: 
 
On January 5, 2021, Clatsop County received an application for a conditional use permit for lot of 
record dwelling in the EFU Zone at the above location. The application is incomplete. 
 
Due to the nature of the application and the material submitted, staff is unsure what materials are 
meant to respond to which sections of the application. Staff is precluded from devising the 
application or making assumptions about what sections of the materials submitted should be 
applied to the applicants’ argument in favor of the lot of record dwelling:  
 

• For example, there are several pages with lists of case law, some entries highlighted and 
starred, but with no explanation as to what the entries should mean with regard to the 
application. The implication is the items should be considered, but there is no mention of 
what evidence they are meant to supply or to which items they should be applied. 

• There is a large section in the binder labeled as historic data regarding conditional use 
approvals on other properties in the EFU and AF zones, but there is no indication as to why 
the data is included or what its use is in the context of this application. Again, staff cannot 
infer from the materials. The applicant is responsible for presenting the case. 

• The memorandum from Ms. Rusinovich with numbered paragraph does not specify to 
which elements of the application the paragraphs refer. Staff is unable to determine if all the 
criteria have responses.  

• Staff is not able to locate in the materials actual responses to the criteria for lot of record 
dwellings, which would have been S3.512 in the old Standards Document and is found in 
Section 3.9120 Lot of Record Dwellings in the Land and Water Development and Use Code 
(LAWDUC) that went in to use on January 9, 2021. This section is critical to staff’s review 
of this application. 

 
Because staff cannot adequately evaluate the materials supplied, the application is deemed 
incomplete at this time. If it is helpful to you in completing this application, staff can devise a fillable 
form for S3.512. 
 
 
 

mailto:comdev@co.clatsop.or.us
http://www.co.clatsop.or.us/
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Per Clatsop County Land and Water Development and Use Ordinance #80-14, Section 2.075 and 
LAWDUC Section 2.1140:  
 

After an application is deemed incomplete in writing by letter to the applicant, the applicant 
may within 180 days: (a) provide all of the missing information; or (b) provide some of the 
missing information and written notice that no other information will be provided; or (c) 
provide written notice that none of the information will be provided.   

  
This provides up to 180 days to you to provide the materials. Without the missing information from 
the applicant to continue or withdraw, the application will be voided on June 5, 2021, and any 
application fee that has been submitted will be forfeited.  
 
Please let me know if you have any questions about what is needed or the procedures we are using 
for your application. Moving forward, your application will be reviewed by Senior Planner Ian 
Sisson, who also is available to answer questions and whom you have met already during your pre-
application conference. 
 
Best regards, 
 
 
 
Julia Decker 
Planning Manager 
 
 
cc: Ian Sisson, Senior Planner 



Clatsop County 
Community Development – Planning 
 

 

800 Exchange St., Suite 100 
Astoria, OR 97103 

(503) 325-8611 phone 
(503) 338-3606 fax 

www.co.clatsop.or.us 

 
March 23, 2021 
 
Joy Brotherton   Melanie and Nick Wyrwitzke 
42045 Logger Lane  92021 Hagen Drive 
Astoria, OR 97103  Astoria, OR 97103 
 
Janice McConahay  Kathren Rusinovich/Windermere Community Realty 
92186 Crest Drive  175 14th Street, Suite 120 
Astoria, OR 97103  Astoria, OR 97103 
 
RE: Incomplete Application, #186-21-000002-PLNG, a conditional use request to 

establish a “Lot of Record Dwelling” per Standards Document Section S3.512 
 
 
 
Dear Ms. Rusinovich, Ms. Wyrwitzke, Ms. Brotherton, and Ms. McConahay: 
 
On January 6, 2021, Clatsop County Community Development provided notice to you that the 
application identified in the subject line was deemed incomplete. On February 10, 2021, our office 
received additional information in response to the notice. This letter is to inform you that staff has 
reviewed the additional information and determined the application is still incomplete. 
 
Pursuant to Clatsop County Land and Water Development and Use Ordinance 80-14 (LWDUO) 
Section 2.180, the applicant shall bear the burden of proof that the proposal is in compliance with 
the applicable standards. The provided application materials generally lack sufficient fact-and-
evidence-based analysis to support the conclusions made. There are also applicable review criteria 
which still have not been addressed. Specific areas of importance requiring additional information 
and analysis from the applicant are described in greater detail, below: 
 
Applicable Criteria for High-Value Farmland 
The subject property is predominately composed of soils identified as 45A, Mues medial silt loam, 
which is identified by the USDA and NRCS Web Soil Survey as a Class II soil type. Per Oregon 
Administrative Rules (OAR) 660-033-020 and LWDUO Section 1.030, land predominantly 
composed of Class II soils is considered “high value farmland.” The applicant responses for the 
criteria related to high-value farmland do not reflect the correct soil capability classification. 
 
Suitability of the Subject Property for Farm Use 
Because the property is identified as high-value farmland, the criteria listed in Clatsop County 
Standards Document S3.512(3) must be addressed. The application narrative lacks sufficient fact-
and-evidence-based analysis to support a conclusion that the property cannot practicably be 
managed for farm use, by itself or in conjunction with other land.  
 
“Farm use,” as defined in the OAR and LWDUO, consists of a wide range of agricultural activities. 
The application must thoroughly demonstrate, with supporting facts and evidence, the 
extraordinary circumstances which affect the subject property – circumstances which are inherent 



in the land or its physical setting and do not apply generally to other land in the vicinity - and 
explain how those circumstances affect the suitability of the subject property for all types of 
possible farm uses.  
 
While the application narrative refers to grazing and dairying as possible farm uses and identifies 
natural and manmade features surrounding the property as barriers, it does not sufficiently 
describe how those features constitute extraordinary circumstances which make the land 
impractical for farm use without undue hardship; or how the same circumstances do not also affect 
other land in the area. The analysis must also provide a thorough explanation of how those and/or 
other factors constitute extraordinary circumstances which would create an undue hardship to 
manage the land for any/all other possible types of farm use. 
 
Farm Zone Conditional Use Review Criteria 
Pursuant to S3.512(3)(C)(2), the application must demonstrate compliance with the conditional 
use review criteria for farm zones listed in S3.509. The application is missing responses to the 
criteria contained in S3.509. Please address these criteria with thorough fact-and-evidence-based 
analysis to support your conclusions. 
 
Farmland Stability and Cumulative Impacts Analysis 
Pursuant to S3.512(3)(C)(3), the application must demonstrate the proposed dwelling will not 
materially alter the stability of the overall land use pattern in the area, by applying the standards 
set forth in Subsection S3.513(2). The application narrative is missing responses to this section, 
which requires the applicant to identify a specific study area surrounding the subject property; 
explain why that study area is appropriate; provide a detailed analysis of existing and projected 
farm and non-farm uses within the study area; the number, location, type, and construction date of 
existing dwellings; and an analysis of development trends since 1993. These elements likely require 
extensive research and analysis of public records in order to make sufficient fact-and-evidence-
based findings and conclusions. 
 
Because staff cannot adequately evaluate the application without the information listed above, the 
application continues to be deemed incomplete at this time. Per LWDUO Section 2.075:  
 

After an application is deemed incomplete in writing by letter to the applicant, the applicant 
may within 180 days: (a) provide all of the missing information; or (b) provide some of the 
missing information and written notice that no other information will be provided; or (c) 
provide written notice that none of the information will be provided.   

  
Without the missing information or written notice that no other information will be provided, the 
application will be voided on June 5, 2021, and any application fee that has been submitted will be 
forfeited.  
 
Please contact me if you have questions or need additional information. 
 
Respectfully, 
 
Ian Sisson, AICP 
Senior Planner 
 
cc:  Julia Decker, Planning Manager 
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Ian Sisson

From: Kathren Rusinovich <mauikate1@gmail.com>
Sent: Thursday, April 15, 2021 4:29 PM
To: Ian Sisson
Subject: Re: Waterhouse Land

Follow Up Flag: Follow up
Flag Status: Flagged

Ian  
We have submitted everything you may proceed. 
 
 
Make It a GREAT day, 
 
Kathren Rusinovich 
Your Community Real Estate Advocate 
WINDERMERE COMMUNITY REALTY 
175 14th  St. Ste., 120 
Astoria, OR 97103 
Office: 503-325-5111, Cell: 503-338-2245 
Oregon Broker 
http://www.kathrenrusinovich.com/ 
 
 
 
 
On Fri, Apr 2, 2021 at 4:02 PM Ian Sisson <isisson@co.clatsop.or.us> wrote: 

Ms. Rusinovich: 

  

Please see my responses to your questions, below, in blue: 

  

1. When  will I be able to pick up a copy of the conditional use permit for the Big Creek Lodge? 

I sent this over to you via email on Wednesday 3-31-21. Let me know if you did not receive it. 

  

2. Do you have an example of an impact study that would apply to a rural residential neighborhood and what 
would the property owner be impacting? 

Unfortunately we have not been able to find an example. Copied on this email is Hilary Foote, Farm/Forest 
Specialist at DLCD, who may be able to provide an example or point you in the right direction. 
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3. Which questions that have been answered are missing a better explanation? 

Please refer to the items listed in the two incomplete letters – especially the most recent one – these are 
the big-ticket items. And, in general, please be sure your application narrative provides an explanation of 
how you have reached each of your conclusions. 

  

4. The property has not been used in conjunction with a dairy farm.What else do you need to verify 
confirmation of this standard.  

The subject property is predominately composed of Class II soils. The definition of “high value farmland” 
found in LWDUO Section 1.030 identifies land predominately composed of Class II soils as high value 
farmland, as does the definition found in OAR 660-033-0020. The definition in the OAR also says lower 
classifications of soils are considered high value farmland if located on land west of the Coast Range that 
was used in conjunction with a dairy operation on January 1, 1993. We can ignore this section of the 
definition because the subject property is predominately composed of Class II soils, which already qualifies 
it as “high value farmland.” 

  

5. Why would you refer to 3.3.6 adn 3.3.7 case law? It doesn 't apply to lot of record permits. 

These section references, from LUBA Headnotes, include examples of the “stability standard” (aka 
cumulative impacts analysis) and the “unsuitability standard” analysis. These analyses are required for a lot 
of record dwelling on high-value farmland. The same analyses are also used when evaluating non-farm 
dwelling applications. Many of the cases referenced in Headnotes were non-farm dwelling applications. 

  

6. Does the planning Dept want us to go back and re-submit answers to the original permit questions and 
Julia's clarification questions with more detailed explanation to reach the submitted conclusion? 

Yes, please. As mentioned above, please be sure your application narrative provides an explanation of how 
you have reached each of your conclusions. In many cases, this may require factual evidence such as 
Assessor records for surrounding farmland and farm-zone dwellings. 

  

7. Is their specific language missing for the application? Can you provide a list of what is missing? 

Please refer to the items listed in the two incomplete letters – especially the most recent one – these are 
the big-ticket items. And, in general, please be sure your application narrative provides an explanation of how 
you have reached each of your conclusions. 

  

8. Does it make a difference if the trees are grown for lumber or for Christmas trees?  

Yes. Christmas trees are considered a farm use; trees grown for lumber would be considered a forest use. 
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9) Are you willing to provide guidance of what exactly would satisfy the counties need for approval? 

I don’t have guidance for you beyond the information that has been provided to date. If you still need 
assistance, I would encourage you to consider working with a land use consultant or attorney. 

  

In closing, I have done as much as I can to assist you at this point. A lot of record dwelling is a very complex application 
type and, unfortunately, I haven’t been able to find any examples of successful (or non-successful) applications of this 
type to share with you. If you need additional assistance at this point, it may be worth your while to work with a land 
use consultant or attorney. 

  

Respectfully, 

  

Ian Sisson, AICP 

Senior Planner | Land Use Planning Division 

  

Clatsop County Community Development 

800 Exchange Street, Suite 100 

Astoria, OR 97103 

  

503.325.8611   |   Fax: 503.338.3606 

  

COVID-19 AND LAND USE PLANNING: In order to protect the health of our employees, clients and the overall public, 
emails and phone meetings are preferred over in-person visits. Where an in-person visit is required, please schedule an 
appointment.  If you or anyone in your party is ill, coughing, or has a fever, please reschedule your appointment. We 
appreciate your cooperation in working to protect the health of our community. 

  

Helpful Links: 

Comprehensive Plan Update Story Map and Questionnaire 

Land Use Planning Homepage 

Comprehensive Plan Update – Project Website 
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Clatsop County Webmaps 

Clatsop County Property Information 

  

From: Kathren Rusinovich <mauikate1@gmail.com>  
Sent: Wednesday, March 31, 2021 3:02 PM 
To: Ian Sisson <isisson@co.clatsop.or.us>; MELANIE WYRWITZKE <melwyrwitzke@hotmail.com>; Joy Brotherton 
<jrb4@centurytel.net>; Julia Decker <JDecker@co.clatsop.or.us>; Gail Henrikson <ghenrikson@co.clatsop.or.us> 
Subject: Re: Waterhouse Land 

  

Ian: 

  

1) When  will I be able to pick up a copy of the conditional use permit for the Big Creek Lodge? 

2) Do you have an example of an impact study that would apply to a rural residential neighborhood and what would 
the property owner be impacting? 

3) Which questions that have been answered are missing a better explanation? 

4) The property has not been used in conjunction with a dairy farm.What else do you need to verify confirmation of this 
standard.  

5) Why would you refer to 3.3.6 adn 3.3.7 case law? It doesn 't apply to lot of record permits. 

6) Does the planning Dept want us to go back and re-submit answers to the original permit questions and Julia's 
clarification questions with more detailed explanation to reach the submitted conclusion? 

7) Is their specific language missing for the application? Can you provide a list of what is missing? 

8) Does it make a difference if the trees are grown for lumber or for Christmas trees?  

9) Are you willing to provide guidance of what exactly would satisfy the counties need for approval? 

  

60  

  

Make It a GREAT day, 

  

Kathren Rusinovich 
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Warning: Soil Map may not be valid at this scale.

Enlargement of maps beyond the scale of mapping can cause 
misunderstanding of the detail of mapping and accuracy of soil 
line placement. The maps do not show the small areas of 
contrasting soils that could have been shown at a more detailed 
scale.

Please rely on the bar scale on each map sheet for map 
measurements.

Source of Map: Natural Resources Conservation Service
Web Soil Survey URL: 
Coordinate System: Web Mercator (EPSG:3857)

Maps from the Web Soil Survey are based on the Web Mercator 
projection, which preserves direction and shape but distorts 
distance and area. A projection that preserves area, such as the 
Albers equal-area conic projection, should be used if more 
accurate calculations of distance or area are required.

This product is generated from the USDA-NRCS certified data as 
of the version date(s) listed below.

Soil Survey Area: Clatsop County, Oregon
Survey Area Data: Version 18, Jun 11, 2020

Soil map units are labeled (as space allows) for map scales 
1:50,000 or larger.

Date(s) aerial images were photographed: Apr 16, 2015—Feb 
12, 2017

The orthophoto or other base map on which the soil lines were 
compiled and digitized probably differs from the background 
imagery displayed on these maps. As a result, some minor 
shifting of map unit boundaries may be evident.
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Nonirrigated Capability Class

Map unit symbol Map unit name Rating Acres in AOI Percent of AOI

27 Humitropepts, 25 to 60 
percent slopes

6 0.5 9.2%

45A Mues medial silt loam, 0 
to 3 percent slopes

2 3.5 67.6%

66 Tropofluvents, 0 to 3 
percent slopes

6 1.2 23.2%

Totals for Area of Interest 5.2 100.0%

Nonirrigated Capability Class—Clatsop County, Oregon

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey
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Description

Land capability classification shows, in a general way, the suitability of soils for 
most kinds of field crops. Crops that require special management are excluded. 
The soils are grouped according to their limitations for field crops, the risk of 
damage if they are used for crops, and the way they respond to management. 
The criteria used in grouping the soils do not include major and generally 
expensive landforming that would change slope, depth, or other characteristics of 
the soils, nor do they include possible but unlikely major reclamation projects. 
Capability classification is not a substitute for interpretations that show suitability 
and limitations of groups of soils for rangeland, for woodland, or for engineering 
purposes.

In the capability system, soils are generally grouped at three levels-capability 
class, subclass, and unit. Only class and subclass are included in this data set.

Capability classes, the broadest groups, are designated by the numbers 1 
through 8. The numbers indicate progressively greater limitations and narrower 
choices for practical use. The classes are defined as follows:

Class 1 soils have few limitations that restrict their use.

Class 2 soils have moderate limitations that reduce the choice of plants or that 
require moderate conservation practices.

Class 3 soils have severe limitations that reduce the choice of plants or that 
require special conservation practices, or both.

Class 4 soils have very severe limitations that reduce the choice of plants or that 
require very careful management, or both.

Class 5 soils are subject to little or no erosion but have other limitations, 
impractical to remove, that restrict their use mainly to pasture, rangeland, 
forestland, or wildlife habitat.

Class 6 soils have severe limitations that make them generally unsuitable for 
cultivation and that restrict their use mainly to pasture, rangeland, forestland, or 
wildlife habitat.

Class 7 soils have very severe limitations that make them unsuitable for 
cultivation and that restrict their use mainly to grazing, forestland, or wildlife 
habitat.

Class 8 soils and miscellaneous areas have limitations that preclude commercial 
plant production and that restrict their use to recreational purposes, wildlife 
habitat, watershed, or esthetic purposes.

Rating Options

Aggregation Method: Dominant Condition

Component Percent Cutoff: None Specified 
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Zone Comp. Plan Designation Acres in Study Area Percentage of Study Area Dwelling Count Pre-1993 Dwellings
GC General Commercial Rural Lands 0.939476026 0.009681118 0
AC-2 Aquatic Conservation 2 Conservation Other Resources 6.592359384 0.067932986 0
QM Quarry Mining Conservation Other Resources 9.435948151 0.097235618 0
RC-MFR Rural Community Multi Family Residential Development 15.72059692 0.161997705 3
OPR Open Space Parks And Recreation Conservation Other Resources 19.81073527 0.204145789 0
RM Recreation Management Conservation Other Resources 33.59204527 0.346159518 0
NS Natural Shorelands Natural 38.64002982 0.398178021 0
RCC-LI Rural Community Commercial-Light Industrial Development 54.384206 0.560418706 6
RA-1 Residential Agriculture 1 Rural Lands 103.5174445 1.06672721 44
EFU Exclusive Farm Use Rural Agricultural Lands 380.0610416 3.916455399 2 2
RA-5 Residential Agriculture 5 Rural Lands 610.6679723 6.292815142 66
KS-RCR Knappa-Svensen Rural Community Residential Develoment 663.1043567 6.833161923 311
RA-2 Residential Agriculture 2 Rural Lands 700.1481759 7.214891304 115
AF Agriculture Forestry Conservation Forest Lands 1305.958246 13.4576467 33 18
AN Aquatic Natural Natural 1514.870617 15.61044822 0
F-80 Forest 80 Conservation Forest Lands 4246.766368 43.76210464 4 2

Total: 9704.209619 100 584 348

Resource Zones: 5932.785656 61.13620674 39 22

Table 1. Study Area Zoning Information



Table 2. Study Area Dwelling Information

Map/Taxlot Account ID Property Class Zone Year Built Dwelling Type
808130000702 19915 401 AF 1922 Farm
808130001402 19930 541 AF 1921 Farm
807190000200 19425 541 AF 1993 Farm
807170003200 19320 541 AF 1850 Farm
80717C000300 19268 549 AF 1995 Farm
807080001000 51352 401 AF 1932 Farm
80717A000400 19257 401 AF 1920 Farm
80717A000500 58816 401 AF 1987 Farm
808130001100 19921 401 AF 1923 Farm/Forest
807190002501 19468 581 AF 1979 Farm/Forest
807190002200 19460 581 AF 1924 Farm/Forest
807300000500 19808 581 AF 1973 Farm/Forest
808130000600 19910 641 AF 1920 Farm/Forest
807170002408 19276 641 AF 2018 Farm/Forest
80717A000100 19252 401 AF 1867 Forest
807190000102 19411 641 AF 2012 Forest
80730DB00600 19853 641 AF 1967 Forest
807080000600 18991 641 AF 1939 Forest
807090001001 51663 641 AF 2003 Forest
808130001405 19933 661 AF 1984 Forest
807190001700 19449 661 AF 2004 Forest
807290000202 19771 661 AF 1984 Forest
80717A000200 19254 661 AF 2004 Forest
808130001200 19922 401 AF 2004 Forest
808130001301 19926 401 AF 1995 Nonfarm
807300000501 19809 401 AF 1994 Nonfarm
807300002904 19860 401 AF 1965 Nonfarm
807160000800 19156 401 AF 2013 Nonfarm
80717DA00300 56716 401 AF 2014 Nonfarm
808130001401 19929 401 AF 1981 Nonfarm
808130000500 19909 401 AF 1911 Nonfarm
807300002903 19858 401 AF 1981 Nonfarm
80730AC00100 19842 401 AF 2019 Nonfarm (replacement dwelling)
808140000100 19936 551 EFU 1978 Farm
807180000600 55009 581 EFU 1974 Nonfarm (short-term rental)
807300001700 19826 581 F-80 1996 Farm/Forest
807180000100 33941 019 F-80 1979 Forest
808240000300 20749 401 F-80 1993 Nonfarm
807290000600 33134 009 F-80 1984 Hatchery caretaker dwelling



Table 3. Study Area Potential Non-Farm Dwelling Properties (EFU Zone)

Map/Taxlot Account ID Size (Acres) Date Created Predominant Soils High-Value Farmland? Existing Dwelling Info Notes
807180000600 19405, 55009 132.15 1962 51A Yes Constructed in 1974 No additional non-farm dwellings can be built
807190000701 19433 3.04 1978 59D No - Formerly had a dwelling until 2019
807190000800 19435, 19434 6.75 1957 59D No - Measure 49 Claim for up to three homesites
807190000600 19429, 19431 51.75 1957 59D No - Part of above claim
808240000100 20745, 56280 38.91 1957 59D No - Part of above claim
808140000100 19935, 19936 43.16 1957 12A Yes Constructed in 1978 No additional non-farm dwellings can be built
807210000701 52695 45.4 1958 35B Yes - Measure 49 Claim for up to three homesites
807200000100 19545 10 1957 20B Yes - Part of above claim
807200000200 19546 78.11 1956 21D Yes - Part of above claim
807090000700 19033, 19034 39.25 1929 12A Yes -
807090000780 19035 0.75 1989 59E No - Part of a tract with pacel above



Table 4. Study Area Specially-Assessed Properties

(farm and mixed farm-forest only)

Special Assessment for Farm Use

Account ID Property Class Acres Farm Assessment Summary
20775 541 1.441250306 Total Acres: 226.580385
20770 541 1.932050407 Average Size: 18.88169875
19328 540 4.997910927 Median Size: 11.97384941
19329 541 5.001551938
19424 541 9.328776305
20774 540 9.960597747
20772 541 13.98710107
19266 540 14.91220544
19268 549 26.81145089
19407 540 31.14025305
19936 551 52.77060648
19320 541 54.29663045

Special Assessment for Mixed Farm-Forest Use

Account ID Property Class Acres Mixed Farm-Forest Assessment Summary
19545 580 9.817955556 Total Acres: 683.5022066
19953 580 245.7550013 Average Size: 85.43777583
52695 580 46.02319087 Median Size: 70.56088317
19405 581 134.6676831
19468 581 69.65599995
19808 581 104.4003576
19826 581 71.46576639
56489 581 1.716251983

Combined Summary
Total Acres: 910.0825916

Average Size: 45.50412958
Median Size: 20.86182816





EXHIBIT 5 
Friends of Linn County v. Linn County 

39 Or LUBA 627 (2001)
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BEFORE THE LAND USE BOARD OF APPEALS 

OF THE STATE OF OREGON 
 

FRIENDS OF LINN COUNTY, 
Petitioner, 

 
vs. 

 
LINN COUNTY, 

Respondent, 
 

and 
 

JOHN WARNOCK and DONNA WARNOCK, 
Intervenors-Respondent. 

 
LUBA No. 2001-023 

 
FINAL OPINION 

AND ORDER 
 
 Appeal from Linn County. 
 
 Christopher D. Crean, Portland, filed the petition for review and argued on behalf of 
petitioner.  With him on the brief was Miller Nash, LLP.   
 
 No appearance by Linn County. 
 
 Edward F. Schultz, Albany, filed the response brief and argued on behalf of 
intervenors-respondent.  With him on the brief was Weatherford, Thompson, Ashenfelter and 
Cowgill, PC.   
 
 HOLSTUN, Board Member; BRIGGS, Board Chair; BASSHAM, Board Member, 
participated in the decision. 
 
  REMANDED 04/13/2001 
 
 You are entitled to judicial review of this Order.  Judicial review is governed by the 
provisions of ORS 197.850. 
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Opinion by Holstun. 

NATURE OF THE DECISION 

 Petitioner appeals a county decision granting a conditional use permit for a “lot of 

record” dwelling on a parcel zoned for exclusive farm use (EFU). 

MOTION TO INTERVENE 

 John Warnock and Donna Warnock, the applicants below, move to intervene in this 

appeal on the side of respondent.  There is no opposition to the motion, and it is allowed. 

REPLY BRIEF 

 Petitioner requests permission to file a reply brief.  There is no opposition to the 

motion, and it is allowed. 

STANDING 

 In this appeal, petitioner challenges a county decision that was adopted following our 

remand in Friends of Linn County v. Linn County, 37 Or LUBA 297 (1999) (Warnock I).  

Intervenors challenge petitioner’s standing to bring this appeal.  Intervenors base their 

standing challenge on an alleged oral agreement between petitioner and county planning staff 

during the prior proceedings that led to the county’s earlier decision that we remanded in 

Warnock I.  Intervenors contend petitioner agreed not to appeal the planning commission’s 

decision to the county board of commissioners and that one of petitioner’s members violated 

that agreement by appealing the planning commission’s decision in Warnock I.1  Petitioner 

denies that it entered into such an agreement. 

We have some difficulty seeing how the alleged violation of an agreement not to file 

a local appeal during the county’s earlier proceedings could have any bearing on petitioner’s 

standing to bring the present appeal to LUBA.  In any event, we have no way of confirming 

intervenors’ allegations and petitioner disputes them.  Accordingly, petitioner’s standing is 

 
1According to intervenors, they learned of the alleged agreement after our decision in Warnock I. 
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governed solely by ORS 197.830(2).2  Petitioner filed a notice of intent to appeal, and 

intervenors do not dispute that petitioner appeared during the county’s proceedings on 

remand.  Petitioner has standing to bring this appeal. 
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FACTS 

 The material facts are stated in the petition for review as follows: 

“The subject property is a 7.80-acre parcel located in an EFU zone in Linn 
County, Oregon.  The soil on the [p]roperty is composed of predominantly (86 
percent) type-1 high-value soils as inventoried by the Soil Survey of Linn 
County Area, Oregon, July 1987, and other information provided by the U.S. 
Soil Conservation Service.  Of the 18 surrounding properties, 11 are receiving 
farm tax deferral.  Of the 11 properties receiving farm tax deferral, nine are 
engaged in personal agricultural activities and two are engaged in commercial 
agricultural activities.  Tax lots 703 and 404, which abut the subject property 
to the north, are owned or leased by Mr. Self and are in commercial 
production.  Tax lot 405, which abuts the subject property to the south, is 
owned by Mr. Drake and also is in commercial production.  The subject 
property received farm use tax deferral until 1992. 

“Intervenors purchased the property in 1969.  They leased the property to a 
commercial farmer who cut hay and grazed sheep on the property.  The 
adjacent property, which [a]pplicants sold in the early 1990s, continues to be 
devoted to grazing.  Cattle and sheep grazing and poultry production are the 
predominant agricultural activities conducted on the surrounding lots.  More 
recently, the [a]pplicants have listed the [p]roperty for sale * * *.  The 
[a]pplicants have indicated in their plot plan that the [p]roperty is suitable for 
hazelnut, berry, and grass production.  The [p]roperty is slightly larger than 
the median tax lot size within a quarter-mile radius.”  Petition for Review 2-3 
(record citations omitted). 

SECOND AND THIRD ASSIGNMENTS OF ERROR 

A. Lot or Parcel Cannot Practicably be Managed for Farm Use 

In specified circumstances, counties are authorized by statute to approve nonfarm 

 
2ORS 197.830(2) provides that a person has standing to appeal to LUBA, if the person: 

“(a) Filed a notice of intent to appeal the decision as provided in subsection (1) of this 
section; and  

“(b) Appeared before the local government, special district or state agency orally or in 
writing.” 
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dwellings in EFU zones.  Specific provisions for nonfarm dwellings are set out at ORS 

215.705 for certain lots that were lawfully created and acquired before 1985 (hereafter lots of 

record).  Different approval criteria must be met for lot of record dwellings, depending on 

whether the lot of record includes high-value farmland.  ORS 215.705(2) sets out criteria for 

approval of such lot of record dwellings on parcels, such as the subject parcel, that include 

high-value farmland.  As relevant in this appeal, ORS 215.705(2)(a)(C)(i) establishes the 

following approval criterion for such dwellings: 
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“The lot or parcel cannot practicably be managed for farm use, by itself or in 
conjunction with other land, due to extraordinary circumstances inherent in 
the land or its physical setting that do not apply generally to other land in the 
vicinity.” (Emphasis added.) 

The central dispute in this appeal is whether the county adequately demonstrated that the 

subject parcel “cannot practicably be managed for farm use.”  To resolve that dispute, an 

understanding of the meaning of the operative terms is required.   

 The term “practicably” is not defined in the statutes.  The dictionary definition of 

“practicable” is as follows: 

“[P]ossible to practice or perform : capable of being put into practice, done or 
accomplished : Feasible[.]”  Webster’s Third New International Dictionary, 
1780 (unabridged ed. 1981). 

The impracticability standard is employed in other land use planning contexts, most notably 

as the ultimate standard for granting irrevocably committed exceptions.  In that context, a 

local government may allow uses that are not allowed by the goals, where “relevant factors 

make uses allowed by the applicable goal impracticable[.]”  OAR 660-004-0028(1).  The 

impracticability standard in that context does not require that all uses allowed by the goal 

must be “impossible.”  OAR 660-004-0028(3).3  However, the impracticability standard is a 

 
3OAR 660-004-0028(3) provides in part: 
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demanding one.  Jackson County Citizens League v. Jackson County, 38 Or LUBA 357, 365 

(2000); 1000 Friends of Oregon v. Yamhill County, 27 Or LUBA 508, 519 (1994).  Farm use 

is not “impracticable” simply because it is not easy to manage the subject property for farm 

use and obstacles must be overcome to do so. 
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When the term “farm use” is used in ORS chapter 215, it has the meaning set out at 

ORS 215.203.  ORS 215.010(4).  As relevant here, ORS 215.203 defines “farm use,” as 

follows: 

“‘[F]arm use’ means the current employment of land for the primary purpose 
of obtaining a profit in money by raising, harvesting and selling crops or the 
feeding, breeding, management and sale of, or the produce of, livestock, 
poultry, fur-bearing animals or honeybees or for dairying and the sale of dairy 
products or any other agricultural or horticultural use or animal husbandry or 
any combination thereof. * * *” 

As all parties recognize, the reference to “profit in money” in ORS 215.203 means “gross 

income,” not “profit in the ordinary sense.”  1000 Friends of Oregon v. Benton County, 32 

Or App 413, 429, 575 P2d 651 (1978).  Property that is (1) in farm use and (2) located in an 

EFU zone qualifies for special assessment without being required to demonstrate how much 

gross income the property has generated in the past.  ORS 308A.062.  Property that is (1) in 

farm use and (2) not in an EFU zone may nevertheless qualify for special farm use 

assessment if it is part of a farm unit that has generated specified minimum levels of gross 

income in three of the past five years.4

 

“* * * It shall not be required that local governments demonstrate that every use allowed by 
the applicable goal is ‘impossible’.  For exceptions to Goals 3 and 4, local governments are 
required to demonstrate that only [specified] uses or activities are impracticable[.]”   

The quoted rule language was adopted in part to make it clear that not all of the many uses allowed under Goals 
3 (Agricultural Lands) and 4 (Forest Lands) must be shown to be impracticable, only those uses that are 
specified in the rule.  However, the first sentence also makes it reasonably clear that, in this context at least, the 
Land Conservation and Development Commission (LCDC) does not view the “impracticability” standard as 
imposing an “impossibility” standard. 

4The minimum levels of gross income specified by ORS 308A.071(2)(a) are as follows: 
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In Warnock I, we agreed with petitioner that the county incorrectly assumed that it is 

not “practicable” to manage the subject property “for farm use,” within the meaning of ORS 

215.705(2)(a)(C)(i), if “commercial” farm use is impracticable.  We agree with petitioner 

that the county has committed a similar error in its decision on remand.  In hopes of 

clarifying what we thought was clear in our prior opinion, we first set out the critical 

language from our prior decision.  We then set out the critical findings adopted by the county 

on remand.  Finally, we explain why the county’s decision on remand misconstrues 

applicable law and again must be remanded.   
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B. Warnock I 

In Warnock I, we explained: 

“Intervenors argue that the county could, and did, distinguish between those 
farm activities that are incidental to the residential uses of adjoining properties 
and those uses that have a minimum level of profitability, but are otherwise 
not commercial.  Intervenors rely on 1000 Friends of Oregon v. Yamhill 
County, 27 Or LUBA 508, 517-18 (1994) for the proposition that the county 
could set a threshold of profitability for determining when a property is 
properly viewed as capable of farm use.   

“It may be that the county can establish a certain level of return for 
determining when a parcel cannot practicably be managed for farm use. 
However, that is not what the county did in this case.  According to the 
findings, the county relied upon evidence from commercial farmers as to 
whether they would either incorporate the subject property into their current 
farm operations, or conduct similar commercial farm operations on the subject 
property by itself. There is evidence in the record that adjacent property 
owners are using their property for farm use, notwithstanding the presence of 
dwellings on the property. The county erred by not considering those farm 

 

“(A) If the farm unit consists of six acres or less, the gross income from farm use shall be 
at least $650.  

“(B) If the farm unit consists of more than six acres but less than 30 acres, the gross 
income from farm use shall be at least equal to the product of $100 times the number 
of acres and any fraction of an acre of land included.  

“(C) If the farm unit consists of 30 acres or more, the gross income from farm use shall be 
at least $3,000.”  
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uses in its analysis of whether the property could practicably be managed for 
farm use.”  37 Or LUBA at 304-05 (emphasis in original). 
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 As relevant here, our prior decision did two things.  First, it found that the county 

improperly relied on the subject parcel’s unsuitability for commercial farm use in concluding 

that the subject property “cannot practicably be managed for farm use” under ORS 

215.705(2)(a)(C)(i).5  Second, our decision left open the possibility that the county might be 

able to identify a minimum “level of return” to assist it in determining whether the subject 

property cannot practicably be managed for farm use.6  But see Lovinger v. Lane County, 36 

Or LUBA 1, 19, aff’d 161 Or App 198, 984 P2d 958 (1999) (expressing “doubt that there is 

any definite or broadly applicable ‘threshold’ in determining whether farm uses are 

impracticable under OAR 660-004-0028 and ORS 215.203(2)(a)”). 

C. The County’s Decision on Remand 

 In granting the challenged conditional use permit, the county adopted the following 

findings: 

“The final issue before Linn County is whether or not the county should set 
the threshold of profitability for determining when property is properly 
viewed as capable of farm use.  The invitation to undertake this task is 
contained within the LUBA opinion * * *. 

“In this case, the applicants urged the county to adopt a standard of $10,000 
per annum as the minimum gross income that would be earned on a parcel.  
The applicants further urge the county to adopt this test as applied to only the 
specific facts of this case.  The applicants point out that this is the same test 
that Linn County currently uses on its non-high value farmland.  Friends of 
Linn County has offered no alternative test nor advanced any credible 
argument of why $10,000 should not be used as the test. 

“Linn County agrees with the applicants that $10,000 is a fair test.  Linn 
County agrees that by definition, high value farm ground should produce 

 
5We further discuss the distinction between commercial and noncommercial farm use below. 

6We did not, as the county states in its decision and intervenors suggest in their brief, “invite” the county to 
attempt to set a minimum income level.  We simply noted that such an approach may be open to the county if it 
wishes to pursue it.   
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more income on less land than low value farm ground.  Linn County also 
agrees with the applicants that because the test is adopted in a quasi-judicial 
setting, the test must be applied only to the facts of this case.  This test applies 
only to a situation when the property is in a former rural subdivision and the 
surrounding properties have been developed to a residential use.  Under the 
facts produced at the hearing, the only property in farm deferral that generated 
any income was property rented for $250 per year to Mr. Self.  Mr. Self has 
submitted evidence indicating why he does not want to use the subject 
property, and believes the subject property should be used for residential 
purposes as requested by the applicants.”  Record 10. 
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The county apparently adopts the view that an EFU-zoned parcel that includes high-

value farm land and that is not capable of earning at least $10,000 in gross annual income 

“cannot practicably be managed for farm use,” within the meaning of ORS 

215.705(2)(a)(C)(i) and 215.203.  The county limits its decision to the facts of this case, and 

concludes that because the subject parcel cannot satisfy the $10,000 gross income threshold, 

it cannot practicably be managed for farm use.7

D. The County’s Decision Misconstrues the Applicable Law 

 Our prior decision cites and relies on our decision in 1000 Friends of Oregon v. 

Yamhill County.  That decision explains that both commercial and noncommercial farm and 

forest uses are protected under Goals 3 and 4: 

“[P]reservation of commercial agricultural and forest enterprise is a major 
objective expressed in Goals 3 and 4. That objective is implemented under 
those goals and their implementing rules, in part, by requiring that new 
parcels be of sufficient size to continue ‘commercial’ agricultural and forest 
enterprises.  However, the clear bias under Goals 3 and 4 in favor of 
commercial agricultural and forest enterprises does not mean the county may 
assume that noncommercial farm and forest uses are not ‘uses allowed by the 
applicable goal’ for which a proposed exception area’s suitability must be 
considered in granting an exception. DLCD v. Klamath County, 16 Or LUBA 

 
7Intervenors contend petitioner waived its right to challenge the $10,000 threshold by failing to object to it 

below and further contend that the $10,000 test was but one of many factors the county considered.  The issue 
of imposing a $10,000 standard was raised by intervenors late in the local proceedings.  Petitioner did not 
waive its right to challenge the validity of that standard by failing to object to intervenors’ suggestion that the 
county adopt it.  We also do not agree with intervenors that it is possible to ignore the county’s findings 
concerning the $10,000 test and affirm the decision based on other findings.  The county clearly relied on the 
$10,000 test in making its decision. 
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23, 28 (1987); DLCD v. Columbia County, 15 Or LUBA 302, 304-05 (1987); 
1000 Friends of Oregon v. Douglas County, 4 Or LUBA 24, 31-32 (1981). 
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“ORS 215.203(2) defines ‘farm use’ as ‘the current employment of land for 
the primary purpose of obtaining a profit in money by [engaging in certain 
listed agricultural activities].’  It may be, as respondent argues, that the county 
has some latitude to set a threshold level of profitability for determining when 
property is properly viewed as capable of farm use, within the meaning of 
ORS 215.203. See 1000 Friends of Oregon v. Benton County, 32 Or App 413, 
428-29, 573 P2d 651 (1978); 1000 Friends of Oregon v. Douglas County, 
supra 4 Or LUBA at 32.  However, we reject the county’s suggestion that it 
may establish the level of profitability necessary to qualify as a ‘farm use,’ as 
that term is defined by ORS 215.203, at [the] same level that would qualify a 
farm use as a commercial agricultural enterprise.  The goals protect and allow 
farm and forest uses other than commercial agricultural and forest 
enterprises.”  27 Or LUBA at 517-18 (citations and footnotes omitted.). 

 1000 Friends of Oregon v. Yamhill County makes it clear that any minimum gross 

income level that the county may identify and apply in determining whether farm use is 

practicable cannot be set at a level that would indicate commercial agricultural enterprise.  

Any minimum profitability level selected by the county would have to be consistent with the 

income generated by the county’s noncommercial farms, which are protected under Goal 3 

and the EFU statutes.  In 1000 Friends of Oregon v. Yamhill County we cite 1000 Friends of 

Oregon v. Douglas County.  In that decision, LUBA indicated that a reasonable minimum 

threshold income level for determining whether farm use is practicable might vary in 

different parts of the state, but we suggested that the gross income requirements for special 

assessment of non-EFU-zoned lands “could act as a guide.”  4 Or LUBA. at 32.  For a 

7.8-acre parcel such as the subject parcel that would be $100 per acre or $780.  See n 4. 

 The challenged decision does not specifically identify the source of the $10,000 

standard that the county adopted in the challenged decision.  In their brief, intervenors argue 

that the county appropriately relied on Linn County Code (LCC) 933.400, which appears to 

have been adopted to implement OAR 660-033-0135.  Assuming the county relied on LCC 

933.400 to support its $10,000 minimum threshold income requirement to determine whether 

it is practicable to put the subject property to farm use, the county erred.   
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Although the figure $10,000 is certainly mentioned in LCC 933.400 and OAR 660-

033-0135, we fail to see how the use of that figure in LCC 933.400 and OAR 660-033-0135 

has any relevance in establishing a minimum threshold income level for determining whether 

farm use is practicable.  ORS 215.283(1)(f) authorizes “dwellings * * * customarily provided 

in conjunction with farm use.”  LCC 933.400 and OAR 660-033-0135 establish standards 

that are designed to ensure that a farm is either large enough or generates sufficient income 

to warrant an assumption that a dwelling on the farm is one that is properly viewed as 

“customarily provided in conjunction with farm use.”  It is clear from the rule that farms 

generating $10,000 in annual income are considered to be small commercial farms.
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8  There is 

nothing that we can find in LCC 933.400 and OAR 660-033-0135 that provides any support 

for the county’s conclusion that it may properly assume that farm use of a 7.8-acre EFU-

zoned parcel of land with high-value soils is not practicable unless it will generate $10,000 of 

annual gross income. 

EFU zoning represents a significant area of overlap in the state’s property tax policies 

and land use policies, even if the property tax and land use statutes do not constitute 

coordinated or integrated statutory schemes.9  Springer v. LCDC, 111 Or App 262, 268-69, 

 
8LCC 933.400(C) duplicates OAR 660-033-0135(5).  As relevant, OAR 660-033-0135(5) provides: 

“On land not identified as high-value farmland, a dwelling may be considered customarily 
provided in conjunction with farm use if:  

“(a) The subject tract is currently employed for the farm use, as defined in ORS 215.203, 
that produced in the last two years or three of the last five years the lower of the 
following:  

“(A) At least $40,000 (1994 dollars) in gross annual income from the sale of 
farm products; or  

“(B) Gross annual income of at least the midpoint of the median income range of 
gross annual sales for farms in the county with gross annual sales of 
$10,000 or more according to the 1992 Census of Agriculture, Oregon[.]”  

9In fact, although it does not appear to have any bearing in this case, the legislature in 1999 amended the 
property tax statutes to add a definition of farm use.  Or Laws 1999, ch 314, § 3.  That definition is codified at 
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826 P2d 54 (1992).  We continue to believe the minimum gross income levels the legislature 

established at ORS 308A.071(2)(a) for non-EFU-zoned parcels to qualify for special 

assessment are the best available indication of the level of gross income that the legislature 

believes is indicative of practicable farm use.
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10  1000 Friends of Oregon v. Douglas County, 

4 Or LUBA at 32.  

We recognize that ORS 308A.071(2)(a) was adopted to establish minimum levels of 

income that are required for non-EFU-zoned property to qualify for special farm use 

assessment, rather than as an express statement of the legislature’s view of the minimum 

gross income that is required for practicable farm use.  For that reason, it is certainly possible 

that the county could, with appropriate documentation, justify setting a minimum gross 

income level for purposes of determining whether farm use is practicable under ORS 

215.705(2)(a)(C)(i) that is different than the minimum gross income levels set in ORS 

308A.071(2)(a).  However, the $10,000 level selected by the county and applied to a 7.8-acre 

parcel in this case is so clearly inconsistent with the protection that is afforded 

noncommercial farms under Goal 3 and the EFU zoning statutes that it would be impossible 

to justify. 

Because the county erred in adopting the $10,000 gross income standard, and the 

decision must therefore be remanded, we do not consider petitioner’s evidentiary challenges 

in detail.  However, we note two arguments that petitioner advances under its evidentiary 

challenges with which we agree.  

In applying ORS 215.705(2)(a)(C)(i), the question is whether farm use of the subject 

 
ORS 308A.056 and appears to be the same definition that appears at ORS 215.203 with new punctuation and 
nonsubstantive rephrasing.   

10Although LCDC has not adopted rules to set a minimum gross income level for use in determining 
whether farm use is practicable under ORS 215.705(2)(a)(C)(i), or established a procedure to be followed in 
establishing such minimum gross income levels, its use of the $10,000 figure in OAR 660-033-0135 makes it 
reasonably clear that LCDC views farms that generate $10,000 in annual gross income as small commercial 
farms. 
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property is practicable, not whether the subject property has historically been put to farm use 

or whether its similarly situated neighbors are in farm use or how much gross income farm 

use of the subject property and neighboring properties may be generating or have generated 

in the past.  Such evidence may be relevant, and may be indicative of what the subject 

property is capable of, but it is not necessarily determinative.  Whether such evidence is 

sufficient to constitute substantial evidence that farm use is impracticable will depend on a 

number of factors.  One of the more important factors will be whether there is evidence in the 

record to suggest that any historical or current farm income data that the county is relying on 

does not accurately reflect the property’s capability.  See Reed v. Lane County, 19 Or LUBA 

276, 284 (1990) (whether a particular farmer can profitably farm a particular piece of farm 

land at a particular time is at best indirect evidence of whether the land itself is suitable for 

the production of farm crops and livestock). 
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We also note that under ORS 215.705(2)(a)(C)(i) a property’s impracticability for 

farm use must be “due to extraordinary circumstances inherent in the land or its physical 

setting that do not apply generally to other land in the vicinity.”  In the challenged decision, 

the county appears to rely heavily on the particular mixture of soil types on the property, 

prior quarrying activity on the property and the separation of the subject property into three 

terraces with different elevations, to conclude that farm use is impracticable.  Petitioner cites 

evidence that other nearby properties also have multiple soil types and are terraced.  We 

agree with petitioner that the county’s findings are inadequate to demonstrate that the cited 

factors are not shared by neighboring properties or justify a conclusion that farm use of the 

subject property is rendered impracticable by those factors.  In particular, the findings do not 

explain what it is about the cited factors that makes farm use impracticable.11

 
11The challenged decision includes a finding that there was testimony that the mix of soils presents a 

“conundrum.”  Record 9.  Intervenors cite this finding, and argue that this means there are no practical 
solutions to the problems presented by the unique mix of soils on the property that would allow the property to 
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The second and third assignments of error are sustained. 1 
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FIRST ASSIGNMENT OF ERROR 

 In its first assignment of error, petitioner argues the county’s erroneous application of 

a $10,000 minimum income standard under ORS 215.705(2)(a)(C)(i) constitutes (1) 

improper adoption of an approval standard without following required procedures and (2) 

erroneous application of an approval criterion that was not in existence when the application 

was submitted.  The operative term “practicable” in ORS 215.705(2)(a)(C)(i) is not defined 

in ORS chapter 215.  The county therefore has some interpretive discretion in identifying the 

factors that it will consider in deciding whether farm use of the subject property is 

practicable under ORS 215.705(2)(a)(C)(i).  If the county wants to rely on an appropriate and 

justified minimum gross income threshold in making its practicability determination, it may 

do so on a case by case basis.  The county need not go through a legislative process to adopt 

a generally applicable threshold.   

 The first assignment of error is denied. 

The county’s decision is remanded. 

 
be put to farm use.  However, intervenors do not identify where the cited testimony is located in the record, and 
we are unable to determine what the county meant by the reference to a conundrum. 
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