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December 11, 2007 

TO: 
Clatsop County Board of Commissioners 

FROM: 
Mitch Rohse, AICP, for Clatsop County Community Development Department 

SUBJECT: 
Update on Application from Bradwood Landing, LLC, for County Land-Use 

Permits and Approvals To Develop an LNG Marine Terminal, Pipeline, and 

Related Facilities at Bradwood 

 

On November 19, 2007, the Clatsop County Board of Commissioners completed 

its public hearing on the consolidated application from Bradwood Landing. The 

board left the record open for seven days for submittal of new evidence, to be 

received by 5:00 p.m. on November 26. The board also left the record open for an 

additional seven days (to 5:00 p.m. on December 3) to allow applicant‟s rebuttal to 

any new evidence received. 

 

During this last round of testimony, approximately 70 persons and groups 

submitted timely material on or before November 26. Much of it is not “new 

evidence”:  rather, it repeats information or arguments already in the record, or it 

simply expresses an opinion for or against the proposed LNG terminal. But some 

of the material does offer new information or arguments, which we address here. 

 

The purpose of this memo is (a) to summarize the new evidence and Bradwood 

Landing‟s rebuttal, (b) to describe issues and arguments raised by the new material, 

and (c) to update the board on the recent events pertaining to the Bradwood 

application. Our memo deals with ten main subjects: 

1.  State agency comments on Bradwood DEIS .......................................p.  3  

2.  Dredging .............................................................................................. p.  5 

3.  Evidence on Size and Scale of the Development ............................... p.  7 

4.  Applicant‟s Request for Board to Act on Conditions of Approval.... p. 12 

5.  Palomar Pipeline ................................................................................ p. 15 

6.  Possibility of FERC Overruling Local Conditions of Approval.........p. 16  

7.  Safety Issues Associated with LNG Spills..........................................p. 19  

8.  Appropriate Size of LNG Terminal ................................................... p. 22 

9.  Appropriate Size of LNG Carriers ..................................................... p. 23 

10. Variance to County Standards for Clifton Road Improvements ....... p. 24 
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RECOMMENDATIONS:  

We recommend the following steps to the county board of commissioners: 

 Begin board deliberations on the Bradwood application as scheduled, at 9:00 

a.m. on Thursday, December 13, 2007. 

 On December 13, continue deliberations to a date in January 2008. 

 Re-open the record from December 24 to December 31, 2007, for the purpose 

of admitting final written comments from state agencies on the draft EIS for 

Bradwood. (The county also would have to allow opportunity for rebuttal.) 

 Act on the Bradwood application in January 2008. 

We suggest this course for two reasons. 

 

First, the county received several hundred pages of written material in the past two 

weeks. Some is new evidence submitted by various parties; some is applicant‟s 

rebuttal to the new evidence. Even under ideal conditions, the staff and board 

members would have had only a few days to review this large amount of recent 

information. Conditions, however, were anything but ideal: a major winter storm 

closed roads, limited communications, and forced county offices to close last week. 

Staff thus has been unable to review all new materials, and board members may not 

have been able to read them either. Also, because the storm interrupted phone 

service, county staff and the planning consultant were unable to communicate 

during most of the week of December 3-7. 

 

Second, an  issue has arisen over “preliminary comments” by state agencies on the 

draft environmental impact statement (DEIS) for Bradwood. Columbia 

Riverkeeper timely submitted these comments into the county record. However, 

both the applicant and Oregon Department of Energy (ODOE) Director Michael 

Grainey describe the comments as “draft” or “preliminary” material that should not 

have been released. The agencies‟ comments deal with several issues central to the 

county‟s review of the Bradwood proposal, such as dredging and mitigation. 

 

Some parties argue that the state agency comments are highly relevant to the 

county‟s review and should be given considerable weight. Others argue that the 

comments merit little or no attention because of their preliminary nature. But such 

debate can be avoided simply by delaying the county‟s deliberations until final 

agency comments are available. The state‟s final comments must be submitted to 

FERC on or before December 24, 2007. Because that date is so near, and because 

the state agency testimony may be of considerable relevance and value to the 

county, it seems worthwhile to incur the small delay necessary to bring that 

testimony before the board. 

 

We discuss the state agencies‟ preliminary comments on the Bradwood DEIS and 

the issues associated with them in further detail below. 
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1.0  State Agency Comments on Bradwood DEIS 

On November 19, 2007, Columbia Riverkeeper timely submitted a PDF file titled 

“Oregon Agency Comments to Gov on Bradwood.” The file consists of a cover 

memo from Department of Energy Director Michael Grainey to Mike Carrier, the 

Governor‟s Natural Resources Advisor, plus 78 pages of analysis and observations 

from various state agencies about Bradwood‟s DEIS (“draft environmental impact 

statement”). 

 

The state agency comments therein are not directed to Clatsop County and do not 

address Bradwood Landing‟s application for county land use approvals. Rather, the 

comments deal with the federally required DEIS. Some of the agency comments 

thus deal with subjects or federal laws not relevant to the county‟s review of 

Bradwood Landing‟s application. But many of the agency comments do address 

key topics that are central to the county‟s review, such as impacts of the proposed 

dredging on fish and other estuarine resources; the size of the project; natural 

hazards; and public safety. 

 

Director Grainey‟s cover memo refers to the agency comments generally as 

“preliminary” or “initial,” but nothing in the memo suggests that they are draft, 

confidential, or not available for public review. The second page of the agency 

materials is described as “proposed cover letter text,” and the next four pages are 

stamped “draft.” The remaining 73 pages are not marked as drafts. Some are 

written on agency letterhead, signed, and “cc‟ed” to other parties. 

 

The agency comments were the subject of recent news articles in The Oregonian 

and the Daily Astorian newspapers. The Oregonian article said: 

In preliminary comments reviewed by The Oregonian, numerous state agencies offer 

harsh criticism of a 600-page environmental review of the project that the Federal 

Energy Regulatory Commission issued in August. The agencies raise serious concerns 

about the environmental and public-safety impact of NorthernStar Natural Gas Inc.'s 

controversial Bradwood Landing project.
1
 

 

The Daily Astorian reported: 

Together, six state agencies are protesting omissions and flaws in the Federal Energy 

Regulatory Commission's environmental review of the Bradwood Landing liquefied 

natural gas import terminal, proposed for the Columbia River 20 miles east of Astoria.
2
 

 

                                              
1
 “State agencies raise concerns on LNG project Bradwood Landing -- A federal environmental review 

generates comments,” Ted Sickinger The Oregonian, November 22, 2007. 
2
 State turns on opposition valve to LNG -- Six agencies speak out on FERC‟s environmental review of 

project, “The Daily Astorian, November 23, 2007. 
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In a December 3, 2007, letter to the board, Gary Coppedge (Senior Vice President 

for Bradwood Landing) refers to the agency comments as “an unauthorized draft” 

that is “incomplete.” He attaches a December 3, 2007, from ODOE Michael 

Grainey to “Margaret Kirpatrick [sic], Esq., NW Natural.”
3
 The Grainey letter 

says: “The recent release of these draft comments to the press was premature and 

should not have occurred.”
4
 The letter is not cc‟ed to any other party. It is unclear 

which agency comments Mr. Coppedge and Mr. Grainey refer to as “draft.” As we 

noted above, a few pages of the agency comments submitted by CRK are labeled 

as “draft” or “proposed,” but most are not.  

 

Mr. Coppedge does not ask that the agency comments be removed from the 

county‟s record for the Bradwood application. Rather, he states that the comments 

were “taken out of context and in many cases, mischaracterized by the press and 

misrepresented by project opponents.” He concludes that “Bradwood is confident 

that all of the issues identified in the draft [agency comments] will be adequately 

addressed through a combination of local, state, and federal review.” 

 

County legal counsel advises that all of the agency comments are admissible. That 

some parts of the material may have been “draft,” “premature,” or not “authorized 

for public release” does not preclude their admission into the county‟s record. The 

board thus may consider the preliminary agency comments. We recommend, 

however, that the board (a) re-open the record so that it may consider the final 

agency comments, and (b) provide an opportunity for rebuttal to those comments. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                              
3
 Forbes magazine lists Margaret Kirkpatrick as “vice president/general counsel” for NW Natural. 

4
 It is unclear why the documents “should not” have been released. Under Oregon‟s Public Records Law, 

ORS 192.410 to 192.505, it is seems likely the documents were public records and that it would have been 

necessary for the agencies to grant any person‟s request to view the documents. 
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2.0  Dredging 

The Clatsop County Planning Commission recommended approval of the proposed 

dredging through a conditional use permit under the provisions of the Aquatic 

Conservation 2 (AC-2) Zone. The commission‟s September 29, 2007, findings (at 

page 41) say: 

For reasons stated above, we therefore find that the proposed dredging is a minor 

navigational improvement of the type authorized by L3.788(5) and may be allowed as a 

conditional use consistent with the purpose of the AC-2 Zone. 

 

In our October 15, 2007, staff report to the board, we argued that the planning 

commission erred in that recommendation.
5
  The state‟s Department of Land 

Conservation and Development agreed with staff in a letter dated October 11, 

2007, from the DLCD‟s State-Federal Relations Coordinator Dale Blanton. On 

page 1, the letter says of the planning commission‟s recommendation, “We believe 

this decision is contrary to county planning requirements and inconsistent with the 

underlying provisions of Statewide Planning Goal 16 . . . .” The letter also notes (at 

page 8) that the county concluded in 1990 that dredging at Bradwood could not be 

permitted as a conditional use in the AC-2 Zone. DLCD quotes from the county‟s 

findings for the 1990 exception to Goal 16 taken to designate waters adjoining 

Bradwood for “Development”: “New dredging and filling for water dependent uses 

are permitted in development management units, but not in conservation 

management units.” 

 

As an alternative to such a conditional use permit, the applicant also applied to 

rezone 46.1 acres from AC-2 to Aquatic Development (AD). Because the planning 

commission recommended that the dredging be allowed through a conditional use 

permit in the AC-2 Zone, the commission had no need to consider the proposed 

AC-2-to-AD rezoning and made no recommendation on that. The staff found the 

proposed rezoning does not comply with certain county policies regarding 

estuarine resources or with Statewide Planning Goal 16. Staff findings and 

recommendations on that subject are found in the June 28, 2007, staff report, pages 

31-43. 

 

Bradwood Landing now agrees with county staff and with DLCD that the proposed 

dredging is not permissible as a conditional use in the AC-2 Zone. In their 

presentation materials for the October 22 board hearing (“An Overview of the 

Benefits of the Bradwood Landing LNG Terminal and a Summary on Dredging,” 

page 33), Bradwood says, “We agree with DLCD that our dredging should be dealt 

with as a zoning change rather than a conditional use.” 

 

                                              
5
 “Staff Report to Clatsop County Board of Commissioners on Bradwood,” October 15, 2007, page 18. 
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If the board decides to authorize the proposed dredging, we strongly recommend 

that it do so through a plan amendment and zone change (from AC-2 to AD), not as 

a conditional use for a minor navigational improvement in the AC-2 Zone. The 

staff, however, continues to believe that Bradwood Landing‟s application fails to 

satisfy some approval criteria in the county‟s land use plan and regulations and 

Statewide Planning Goal 16, Estuarine Resources. 



Staff Memo to Update Board of Commissioners on Bradwood Application, Dec. 11, 2007       p. 7 

3.0  Evidence on Size and Scale of the Development 

In several documents recently submitted by Bradwood Landing, the applicant 

focuses on two questions pertaining to county policies on the size and scale of 

marine industrial development at Bradwood: 

1.  To what extent are the county plan provisions on size and scale mandatory, 

enforceable approval criteria? 

2.  What measures of size and scale should be employed? 

 

Approval Criteria:  The applicant correctly notes that not every word in the 

county‟s comprehensive plan is a mandatory approval criterion applicable to the 

application from Bradwood Landing. Some text in the plan is narrative or 

background material, whose purpose is simply to inform. Other statements, 

especially those labeled “policies,” are mandatory approval criteria that are 

properly applied to the Bradwood proposal and that must be met. The applicant 

says:
6
 

 
We disagree. 

 

The plan‟s provisions regarding the appropriate size and scale of industrial 

development at Bradwood are found in two places: the Bradwood Subarea Plan, 

and the Northeast Community Plan. Both those plan elements contain statements 

regarding the size and extent of marine industrial development permitted at 

Bradwood. 

 

The Northeast Community Plan says this: 

The Bradwood industrial site is not currently used but offers excellent potential for 

small to medium sized water dependent development. There is deep water close to 

shore, some available vacant land, and railroad access. There are constraints to 

development, however, including poor highway access and proximity to the wildlife 

refuge. (Emphasis added) 

 

The Northeast Community Plan also contains this statement, labeled “Policy 1, 

Clifton Channel and Bradwood Sub-area”: 

1. Development activities at Bradwood shall be of  small or moderate scale, not 

involving extensive filling to create new land areas. 

 

                                              
6
 Bradwood Landing, “Response to Questions of  Clatsop County Commissioners,” November 12, 2007, 

page 4. 
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In a two-paragraph section titled “Issues,” the Bradwood Subarea Plan (policy 

P30.21 in the Goal 16 element of the county plan) echoes those ideas: 

The Bradwood industrial site offers limited potential for small to medium sized water-

dependent industrial development. There is deep water close to shore, some available 

vacant land, and railroad access. There are constraints to development, however, 

including poor highway access and proximity to the wildlife refuge.( Emphasis added) 

 
Future development which would require extensive filling (impacting aquatic areas in 

excess of 20 acres) along the Columbia River shoreline for the purpose of creating 

additional industrial land is not appropriate. In order to fully utilize the marine 

industrial shorelands, it would be appropriate to fill the old Bradwood mill pond. This 

pond covers an area of less than 10 acres. This fill activity would be subject to the state 

and federal permit process and the development of proper mitigation areas. 
 

The staff considers the entire Bradwood Subarea Plan (2 ½ pages) to consist of  

mandatory, enforceable policies applicable to the Bradwood proposal. We infer 

that from various statements in the Goal 16 element of the county plan, which refer 

to the subarea plans as “policies.” For example, at page 12, we read, “Cumulative 

impacts that are significant in certain estuary subareas are described in the subarea 

plans in Policy P30 of the County‟s comprehensive plan” [Emphasis added]. From 

such statements, we understand the letter “P” to stand for “policy.” The Bradwood 

Subarea Plan is labeled “P30.21,” so we understand all the text in that section to be 

“policy” applicable to the Bradwood proposal. 

 

We recognize, however, that the plan is not entirely clear on this point: one may 

reasonably argue that statements in the Bradwood Subarea Plan referring to size 

and scale of development are narrative or background informative, not policies. 

But no such argument can be made regarding similar statements in the Northeast 

Community Plan. That document clearly does identify the statement on appropriate 

size and scale of industrial development at Bradwood as ““Policy 1, Clifton 

Channel and Bradwood Sub-area.” There can be no doubt that this is a mandatory, 

enforceable approval criterion. 

 

Together, the Northeast Community Plan and the Bradwood Subarea Plan make it 

quite clear that the main approval criterion for marine industrial development at 

Bradwood is that it be of “small or moderate scale.” To argue otherwise is to 

dismiss key policies and approval criteria of the county‟s plan as unenforceable 

“narrative” or “background” and to render them meaningless. 

 

Appropriate Indicator s of Size and Scale: In our August 23, 2007, supplemental 

staff report, we said (at page 38): 

If we look at any one indicator in isolation, an argument can be made that the proposed 

LNG marine terminal is, at least with regard to that particular indicator, medium in size. 

For example, the plant will have fewer than 70 employees after it begins operation, and 

there presumably are marine industrial plants in the region with more employees than 



Staff Memo to Update Board of Commissioners on Bradwood Application, Dec. 11, 2007       p. 9 

that. Bradwood therefore might be counted as a medium-sized industrial plant solely 

with regard to number of employees. 

We believe, however, that the main indicators must be considered in the aggregate. That 

is to say, the scale of the development should be measured not only by its physical 

dimensions but also by the sum of its impacts on the site, the number and complexity of 

its individual elements (e.g., storage tanks, port facilities, pipeline, power line, etc.), the 

number of permits and approvals needed, number of employees, and the facility‟s cost. 
 

The applicant replies:
7
 

 
The applicant fails to understand our statements. The staff has not “manufactured” 

new criteria or “added” them to the plan, and we have neither the authority nor the 

intent to do so. What we have done is suggest factors – “indicators” – by which 

decision makers may reasonably judge the scale of the “development activities” at 

Bradwood. 

 

The applicant does exactly the same. For example, only one page before the 

applicant‟s complaint that staff is “manufacturing criteria,” the applicant says this: 

“Bradwood Landing will employ less than 50 people on site and is therefore 

significantly smaller than the „large‟ lumber mill that previously occupied the site 

when considering employee numbers.” In other words, Bradwood selects 

“employee numbers” as one indicator of plant size. 

 

We agree with applicant that number of employees is one factor that may be useful 

in judging the size and scale of the proposed development. We disagree that any 

one factor is sufficient. Rather, we argue that the board must consider a variety of 

measures in the aggregate. Our concern here is what researchers sometimes refer to 

as “cherry-picking the data” – that is, picking the most favorable variable to 

“prove” the validity of one‟s argument. 

 

For example, if one uses only the number of employees needed to operate the plant 

as the sole indicator of plant size, then the proposed LNG terminal at Bradwood 

may be considered small to medium. But if one uses only the amount of property 

tax revenue generated, the proposed terminal surely must be considered large: the 

applicant states “Bradwood Landing will pay $7,692,000 annually in property 

                                              
7
 Bradwood Landing, “Response to Questions of  Clatsop County Commissioners,” November 12, 2007, 

page 6. 
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taxes, making it the county‟s largest taxpayer.” 
8
 [Emphasis added]  Again, our 

point here is simply that decision makers should not rely on any one indicator. 

Rather, they should select the most reasonable indicators and then consider them in 

the aggregate to judge the size and scale of the proposed development. 

 

We have suggested several indicators that we believe are appropriate. There may 

be others, such as size of vessels serving the terminal, volume of LNG carrier 

traffic on the Columbia, number of and extent of pipelines that may serve the 

terminal, and area of the market served by the terminal. But whatever indicators are 

used, they must address the key policy question:  Is the Bradwood proposal 

consistent with Northeast Community Plan Policy 1‟s requirement that 

“Development activities at Bradwood shall be of small or moderate scale . . .”?  

Two indicators proposed by the applicant do not address that question and hence 

should not be used. 

 

The indicators in question are “site size” and “land available for industrial use.” 

These two indicators are presented in diagrams that appear in several documents 

submitted by the applicant. We focus here on pages 5 and 6 of Bradwood 

Landing‟s “General Issues Rebuttal” of November 19, 2007. 

 

Page 5 shows a series of circles representing the number of acres in various 

“marine industrial sites in the area.” The “sites” are defined as “the amount of 

available industrial zoned land.” At 288 acres, the Wauna Mill Site is shown with 

the largest circle. Tongue Point (25 acres) is the smallest. Bradwood Landing, at 46 

acres, appears in the “small to medium” range of the diagram. But the policy in 

question deals with size and scale of “development activities,” not the amount of 

land zoned for such activity. The “site size” indicator thus fails to provide any 

useful information about the extent to which the Bradwood proposal conforms to 

the policy. We therefore recommend that the board disregard the diagram. 

 

Page 6 shows “available land in acres” for various industrial sites in the region. It 

uses a bar graph to illustrate the acreage of 14 sites. The tallest bar is for the largest 

site, Rivergate in Portland, which is said to have 2,500 acres. The shortest bar is for 

Bradwood, which is said to have 39 acres in this case. Again, this indicator is 

irrelevant, because it tells us nothing about the extent of “development activity” at 

the site. Rivergate, for example, could be entirely undeveloped, or much of its 

acreage could consist of wetlands and floodplain that cannot be developed. Also, 

the diagram on page 6 relies on 1975 data from ODOT, which almost surely are out 

of date. We recommend that the board also disregard this diagram. 

 

                                              
8
 Bradwood Landing‟s “Presentation to the Clatsop County Planning Commission for the Bradwood 

Landing LNG Terminal,” July 10, 2007, Page 65. 
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Finally, we note that Tab 12 of Bradwood Landing‟s “Rebuttal Materials” of 

November 19, 2007, contains several pages of material on 2003‟s House Bill 2691 

(now codified as ORS 197.719). This law deals with industrial use of certain 

“abandoned or diminished mill sites.” It applies only to rural sites where a mill 

“was closed after January 1, 1980, or has been operating at less than 25 percent of 

capacity since January 1, 2003.” Materials in the same tab say that the mill at 

Bradwood closed in 1962. We therefore understand this statute not to apply to 

Bradwood. We do not know why it was included in the packet. 
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пΦл  !ǇǇƭƛŎŀƴǘΩǎ wŜǉǳŜǎǘ ŦƻǊ .ƻŀǊŘ ¢ƻ !Ŏǘ ƻƴ /ƻƴŘƛǘƛƻƴǎ ƻŦ !ǇǇǊƻǾŀƭ 

At the board of commissioners‟ November 15, 2007, public hearing, Bradwood 

Landing requested a major change in the county‟s approach to one of the most 

important parts of this application: conditions of approval. The applicant asks the 

board for two significant actions: 

 to modify certain conditions of approval recommended by the staff and 

planning commission; 

 to “pre-approve” various documents and plans that staff has recommended the 

county require through conditions of approval. 

 

For example, in our June 28, 2007, staff report (at page 148) we recommended 

(and continue to recommend) that the county adopt a condition of approval 

requiring the applicant to submit “a plan specifying how the LNG marine terminal 

site will be restored to a useful, non-hazardous condition following cessation of the 

LNG facility„s construction or operation.” We also recommended (and continue to 

recommend) a condition requiring the applicant to submit “suitable financial 

assurances such as a letter of credit or surety bond in an amount adequate to cover 

all costs of restoring the site to useful, non-hazardous condition.” Our intended 

sequence of events is for the board to adopt the condition of approval, the applicant 

to develop an appropriate plan and financial assurances, and county staff then to 

approve the final documents. But the applicant recently submitted (in October) a 

decommissioning plan and an analysis of likely costs to restore the site. The 

applicant now asks the board to approve those documents – before staff has 

reviewed them. 

 

Applicant‟s legal counsel requested this accelerated pre-approval at the November 

19, 2007, public hearing. Counsel presented a large three-ring binder titled 

“Rebuttal Materials.” The first page of those materials classifies assign each 

element of the application to one of three categories: “A” (Green), “B” (Blue), or 

“C” (Red). Category “B” is described as “Project Element or Condition of 

Approval Unanimously Supported by the Planning Commission with Request for 

Condition Refinement.” [Emphasis added]  Category “C” is “Project Element 

Received Majority Support from Planning Commission or Other.” For all elements 

listed in categories “B” and “C”, the applicant proposes to modify the wording of 

the condition proposed by staff or have the board determine in advance that the 

applicant has satisfied the condition, or both. In most cases, the applicant proposes 

both. 

 

The list of elements where the applicant proposes such “refinements” to conditions 

of approval contains 17 elements of the application, including dredging, road 

improvements, decommissioning, and all segments of the pipeline. The “green” 

list, where the applicant does not propose changes to or pre-approval of the 
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conditions, contains 8 elements. For several of these elements, no conditions were 

proposed by staff. 

 

The staff believes that the modifications and pre-approvals proposed by the 

applicant are inappropriate. If the board approves the consolidated application, then 

we strongly recommend that the board also (a) adopt the conditions of approval 

previously recommended by staff and the planning commission, and (b) decline the 

applicant‟s request to modify and pre-approve any of the conditions. We 

recommend this for three reasons. 

 

First, neither the staff nor the board has reviewed the decommissioning plan, the 

final mitigation plan, the final erosion control plan, the final shoreline monitoring, 

or many of the other technical documents suddenly submitted by Bradwood 

Landing in the past few weeks. The planning commission has never seen them. The 

board thus would have no rational basis on which to approve such documents. 

 

Second, most conditions of approval recommended by staff and the documents 

necessary to satisfy such conditions involve technical matters such as geology, 

hydrology, biology, law, and finance. Moreover, most of the documents are long 

and complex: the mitigation plan, for example, contains hundreds of pages and is 

about an inch-and-a-quarter thick. Even if the county‟s planning staff had sufficient 

time to review such documents before the board acts on the Bradwood proposal, 

that staff lacks expertise to review and approve them. To cite just one example, the 

decommissioning plan and related finance assurances proposed by Bradwood 

Landing should not be reviewed by planning staff. Rather, they should be reviewed 

by staff or contractors with expertise in engineering, finance, and contract law. 

 

Finally, one of the basic purposes of the county‟s permitting process is to enable 

citizens of Clatsop County and interested parties to participate in the county‟s 

decision making. The conditions of approval recommended by the staff and the 

planning commission have been available and open to public discussion and 

comment for months. Interested parties were able to comment on them in several 

public hearings. But the extensive modifications to conditions and the voluminous 

materials recently submitted by Bradwood Landing in an attempt to accelerate the 

review process were available to interested parties for only one week (November 

19 – 26) after the last public hearing ended. 

 

The Goal 1 (“Citizen Involvement”) element of the county‟s plan encourages 

extensive citizen involvement in land use planning. For example, Policy 5 of that 

element says that “citizens shall be provided the opportunity to be involved” in 

various “phases of the planning process,” including “Minor Changes and Major 

Revisions in the Plan and Implementation Measures.” The Bradwood proposal 

certainly involves minor changes and perhaps major changes to the county‟s plan 

and land use regulations. It therefore is subject to Policy 5. We conclude that any 
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action by the board to approve the modifications and “pre-approvals” requested by 

the applicant would not provide adequate opportunity for citizen involvement and 

thus would not comply with that policy. 
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5.0  Palomar Pipeline 

Soanes Letter:  In a November 20, 2007, letter from Bradwood Landing‟s Paul 

Soanes to the board, Mr. Soanes clarified his response to questions about any 

agreements Bradwood Landing may have regarding the Palomar pipeline. He noted 

that NorthernStar has entered into an agreement with Palomar Gas Transmission 

(PGT) “that would allow Bradwood or its customers the ability to seek to use 

capacity on the Palomar Project should they believe such service to be warranted 

and be beneficial . . . . Any such decision by Bradwood or its customers would 

obviously be contingent on the Palomar Project successfully completing its 

permitting process and being constructed.” 

 

Auerbach Letter:   A November 5, 2007, letter submitted by Marc Auerbach 

contains new evidence regarding the question of whether the proposed Palomar 

pipeline may connect with Bradwood. The letter concludes that the evidence 

demonstrates that “the Palomar pipeline is an entirely foreseeable and possibly 

necessary outcome of approving Bradwood and should be considered in total in the 

Bradwood application.” 

 

Northwest Property Rights Coalition Letter:  This newly formed coalition 

describes itself as “a group of citizen activists in Oregon and Washington who 

believe that an individual‟s land should not be taken for the benefit of private 

business.” In a November 21, 2007, letter, the coalition says: 

[T]he Palomar pipeline is an entirely predictable outcome of Bradwood and was wrongly 

excluded from deliberations. We believe that Palomar has been deliberately kept off the 

table for two reasons: to maintain the fiction that the gas is not destined for California; to 

minimize additional negative testimony from affected land owners. 

The coalition proposes to the board a resolution expressing opposition to the use of 

eminent domain to acquire pipeline rights of way from “unwilling landowners.” 

 

Staff finds that all three letters were timely submitted, and we recommend that they 

be included in the record. We continue to believe, however, that the question of 

whether the Palomar pipeline might someday connect to Bradwood lies outside the 

scope of this review. That a certain development may be “foreseeable” or 

“predictable” does not mean that the county may review and decide upon the 

appropriateness of that development. Only when a specific development proposal 

and an application for land use approvals have been submitted may the county act 

on such a proposal. The county has received no application for permits to build the 

Palomar pipeline, and the Palomar pipeline is not mentioned in the application now 

before the board. 
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6.0  Possibility of FERC Overruling Local Conditions of Approval 

At the board‟s October 22, 2007, hearing, the board heard testimony suggesting 

that FERC might be able to overrule local conditions of approval. This is contrary 

to our understanding of federal law on consistency with the Coastal Zone 

Management Act and of the Energy Policy Act as well. The county subsequently 

took two actions to clarify this matter. 

 

First, County Manager Scott Derickson sent a letter on November 9, 2007, to Paul 

Friedman, FERC‟s Manager of the Bradwood Landing Project, asking this 

question: 

Does FERC have authority to invalidate, waive or modify local land use 

regulations or local conditions of approval adopted pursuant to the 

Coastal Zone Management Act, and if so, what criteria does FERC employ 

in deciding whether to take such action? 

The county has not received an answer to that letter. 

 

Second, county counsel Andrew Jordan issued a November 15, 2007, memo
9
 to 

Scott Derickson on the law surrounding this issue. Copies went to the board of 

commissioners. The memo concludes: 

While no federal statute or administrative rule appears to provide FERC with 

express authority to override local conditions incorporated into a state CZMA 

consistency determination, FERC authority to override such conditions has not 

been tested. If the applicant objects to any local conditions incorporated in the 

state CZMA consistency determination, the applicant can appeal the objection to 

the Secretary of Commerce, although pursuing such an appeal is likely time 

consuming and expensive. Thus, the applicant may seek FERC intervention to 

override any unfavorable conditions. It should be noted that an applicant may 

also negotiate with a state to remove the state‟s objection or a conditional 

concurrence that becomes an objection. Such a negotiation would likely involve 

the county because any objectionable conditions in the state CZMA consistency 

determination would likely originate from local conditions of approval. 

 

We thus cannot be absolutely certain that all conditions of approval required by the 

county will be upheld, but it seems likely that most or all of them would survive a 

challenge to FERC. The conditions of approval recommended by the staff and 

planning commission are essential to ensuring that the Bradwood project satisfies 

key state and local coastal planning policies and land use regulations. If the board 

approves the consolidated application from Bradwood Landing, then we 

                                              
9
 Memo from Andrew Jordan to Scott Derickson, “FERC Authority Over Local Conditions of Approval, 

File No. 44548-35140,” November 15, 2007, four pages. 
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recommend that the board adopt all the conditions of approval summarized in our 

November 15, 2007, memo
10

 to the board and repeated below:   

1. BRIDGE REPLACEMENT ï Do not harm Hunt Creek or estuary.  

2. CONCRETE BATCH PLANTS ï Remove within 180 days after construction.  

3. CHANNEL SHORELINE MONITORING ï Monitor hydraulic conditions in 

Clifton Channel and take erosion-control measures if needed.  

4. CLIFTON CHANNEL ï Keep Clifton Channel open except when LNG carrier 

is maneuvering to enter or leave Bradwood.  

5. DMD SITE PLAN ï Submit suitable site plan for deposit of dredged materials.  

6. DMD SITE PLAN ï Site plan must protect sensitive wetlands to south and east.  

7. DMD SITE PLAN ï Revegetate DMD site if construction not started in two 

years.  

8. EROSION CONTROL ï For LNG terminal, submit suitable erosion control 

plan that satisfies applicable county standards.  

9. FLOOD HAZARD OVERLAY PROVISIONS ï Ensure construction plans 

comply with Flood Hazard Overlay Zone requirements.  

10. LNG TANKS -- Limit number of tanks to two.  

11. MITIGATION PLAN ï Submit suitable mitigation plan for impacts to wetlands 

and habitat.  

12. MITIGATION PLAN ï Get county permits to carry out mitigation plan.  

13. MITIGATION PLAN -- Comply with applicable development standards.  

14. OPR ZONE ï Obtain conditional use permit if zone text amendment approved.  

15. PARK-AND-RIDE FACILITY ï Submit suitable site plan.  

16. PARK-AND-RIDE FACILITY -- Use suitable method of traffic control to 

direct traffic on Rulyville Road for shuttle buses during peak hours.  

17. PARK-AND-RIDE FACILITY -- Clear vegetation on both sides of Rulyville 

Road to improve sight distances. 

18. PARK-AND-RIDE FACILITY -- Install a suitable stop sign at intersection, 

either on Taylorville Road or on Rulyville Road.  

19. PARK-AND-RIDE FACILITY -- Work with county engineer and ODOT to 

establish a suitable speed limit on Taylorville Road.  

20. PIPELINE (ALL SEGMENTS) ï Restore pipeline site after construction.  

                                              
10

 Memo from Mitch Rohse, AICP, to Board of Commissioners, “Summary: Conditions of Approval for 

Bradwood,” November 15, 2007, two pages. 
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21. PIPELINE (ALL SEGMENTS) -- Prepare suitable riparian vegetation 

restoration plan and restore riparian vegetation within one year.  

22. PIPELINE R.O.W. IN F -80 ZONE ï Restore construction area outside R.O.W.  

23. PIPELINE IN HI ZONE ï Notify state and federal fish and wildlife agencies and 

implement recommendations for protecting Columbian White-Tailed deer 

habitat.  

24. PLANT DECOMMISSIONING ï Develop suitable plan for restoring site to 

useful, non-hazardous condition.  

25. PLANT DECOMMISSIONING -- Provide suitable financial assurances 

adequate to cover all costs of restoring site.  

26. POWER LINE ï Restore stream banks and aquatic and riparian vegetation 

after construction of power line.  

27. PUBLIC SAFETY – Obtain necessary permits for helipad.  

28. PUBLIC SAFETY – Comply with PBS&J recommendations.  

29. RAILROAD RELOCATION – Rezone areas to MI; then allow outright.  

30. ROAD IMPROVEMENTS ï Keep improvement within existing right of way.  

31. ROAD IMPROVEMENTS ï Improve in accordance with county standards 

(S6.000), or obtain variance.  

32. ROAD IMPROVEMENTS ï Describe in suitable plans submitted to and 

approved by County Public Works Director.  

33. SOIL DISPOSAL ï Staff recommended 6 conditions for proposed on-site soil 

disposal. Applicant has withdrawn application for on-site soil disposal permits.  

34. STATE AND FEDERAL PERMITS ï Get all necessary state and federal 

permits before county will issue local development permits.  

Note: The above statements are abbreviated summaries of the recommended conditions of 

approval. The complete statement of each recommended condition of approval is found in 

the Planning Commission’s Findings of September 29, 2007. 

__________________________________________________________________ 
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7.0  Safety Issues Associated with an LNG Spills 

CRK Submittals (Havens/Spicer Articles):   On November 19, 2007, Columbia 

Riverkeeper (CRK) submitted into the record six documents dealing with 

potentially hazardous effects from LNG spills. The documents contain testimony, 

articles, and a PowerPoint presentation, all written by Dr. Jerry Havens and Tom 

Spicer. All discuss various technical and scientific aspects of LNG containment. 

All are directed toward FERC. None deals with the Bradwood application or cites 

specific approval criteria from the county‟s land use plan or ordinances. 

 

With these six documents, CRK also submitted the resume for Dr. Havens. All 

these materials were timely submitted, and we recommend that they be included in 

the record. 

 

CRK Submittal  (Havens Testimony):  On November 19, 2007, Columbia 

Riverkeeper submitted into the record testimony that Jerry Havens presented to 

FERC at its November 8, 2007, public hearing in Astoria regarding the Bradwood 

proposal. As in the six articles mentioned above, Mr. Havens‟ testimony focuses on 

the adequacy of FERC methods for estimating potential hazards from LNG spills. 

He finds the FERC methodology flawed and concludes that “the vapor cloud 

exclusion zones determined in the DEIS fail to provide for public safety.” 

 

The testimony was timely submitted, and we recommend that it be accepted into 

the record. 

 

CRK Submittal  (Markey Testimony):  On November 19, 2007, Columbia 

Riverkeeper submitted into the record “Testimony of Representative Edward J. 

Markey (D-MA), Before the Subcommittee on Energy Policy, Natural Resources 

and Regulatory Affairs, Tuesday, June 22, 2004.” The letter raises concerns about 

the threat of terrorist attacks on LNG facilities and about “LNG carrier vessel 

vulnerabilities.” It directs several questions about such concerns to the federal 

Department of Homeland Security. 

 

The testimony does not mention the Bradwood application or cite specific approval 

criteria from the county‟s land use plan or ordinances. The testimony was timely 

submitted, and we recommend that it be accepted into the record. 

 

CRK Submittal  (2 DHS Letters): On November 19, 2007, Columbia Riverkeeper 

submitted into the record two undated letters from Pamela J. Turner, Assistant 

Secretary for Legislative Affairs for the Department of Homeland Security, to 

Representative Edward Markey. The letters are date-stamped May 19, 2004, and 

September 13, 2004. They respond to Rep. Markey‟s questions about the safety of 

LNG carriers and the extent to which they are regulated. Regarding the threat of 

terrorist attacks on LNG carriers, the September 13 letter concludes: 
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The letters do not mention the Bradwood application or cite specific approval 

criteria from the county‟s land use plan or ordinances. The letters were timely 

submitted, and we recommend that they be accepted into the record. 

 

Some of the subjects addressed by this new evidence concern topics beyond the 

scope of this review.  For example, the adequacy of FERC‟s methodology for 

estimating the potential hazard from LNG spills is not a matter addressed by any 

county policies or approval criteria applicable to the Bradwood proposal. Likewise, 

“LNG carrier vessel vulnerabilities” are a matter for the US Coast Guard, the 

Waterway Suitability Report, and federal agencies that regulate the design and 

operation of LNG carriers. 

 

But some of the new material may be relevant to county policies and approval 

criteria on public safety. In particular, the new material presents information that 

seems relevant to three of the county‟s criteria for zone changes, highlighted 

below:  

LWDUO SECTION 5.412. ZONE CHANGE CRITERIA.  

The governing body shall approve a non-legislative zone designation change if it finds 

compliance with Section 1.040, and all of the following criteria: 

(1) The proposed change is consistent with the policies of the Clatsop County 

Comprehensive Plan. 

(2) The proposed change is consistent with the statewide planning goals (ORS 197). 

(3) The property in the affected area will be provided with adequate public 

facilities and services including, but not limited to: 

(A) Parks, schools and recreational facilities  

(B) Police and fire protection and emergency medical service  

(C) Solid waste collection 

(D) Water and wastewater facilities  

(4) The proposed change will insure that an adequate and safe transportation 

network exists to support the proposed zoning and will not cause undue traffic 

congestion or hazards.  

(5) The proposed change will not result in over-intensive use of the land, will give 

reasonable consideration to the character of the area, and will be compatible with the 

overall zoning pattern. (6) The proposed change gives reasonable consideration to 

peculiar suitability of the property for particular uses.  
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(7) The proposed change will encourage the most appropriate use of land throughout 

Clatsop County. 

(8) The proposed change will not be detrimental to the health, safety and general 

welfare of Clatsop County. (Emphasis added) 
 

We have forwarded the new evidence on public safety to PBS&J, the consulting 

firm advising the county on such matters. We will invite comments from PBS&J at 

the board‟s December 13 meeting. 
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8.0  Appropriate Size of LNG Terminal 

Marc Auerbach‟s letter of  November 5, 2007, also introduces new evidence 

regarding the appropriate size of the LNG terminal. Citing the book A Level 

Headed Look at the LNG Controversy by V.L. Thorndike, Mr. Auerbach observes 

that an LNG terminal at the Port of Long Beach occupies far less land area than 

would the terminal at Bradwood. Mr. Auerbach therefore concludes that the 

Bradwood terminal is “not as compact as possible.” The county, however, has no 

requirement for the terminal to Bradwood to be as compact as possible. Rather, the 

county plan requires marine industrial development at Bradwood to be small to 

medium in scale. We already have addressed this issue at length elsewhere. We do 

not believe the size of the terminal at Long Beach is relevant to this matter. 
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9.0  Appropriate Size of LNG Carriers 

Marc Auerbach‟s letter of  November 5, 2007, also raises a concern about the size 

of the LNG tankers that would serve Bradwood. He notes that some LNG terminals 

are served by smaller vessels than those described in the Bradwood proposal. He 

therefore concludes that Bradwood Landing “should be required to investigate this 

option” so as to minimize the amount of dredging that will be needed. The county, 

however, must consider the application that is before it. Bradwood Landing asks 

the county to rezone some 46 acres to Aquatic Development, and the county must 

respond to that request. We know of no county policy or ordinance provision that 

would enable or require the county to compel the applicant to “investigate the 

option” of using smaller vessels. If the county denies Bradwood Landing‟s request 

for the permits and approvals needed to carry out the dredging it has proposed, then 

the applicant may submit a different proposal – one that perhaps would involve 

smaller vessels and less dredging. 
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10.0  Variance to County Standards for Clifton Road Improvements 

Staff has argued repeatedly that (a) extensive improvements to Clifton Road are 

needed to serve the proposed LNG marine terminal, and (b) that such 

improvements must meet county standards for rural collectors. The planning 

commission unanimously agreed, adopting the following recommendation:
11

 

 
The planning commission also unanimously recommended three conditions of 

approval pertaining to the road improvements, including this one:  “2. All 

improvements are to be done in accordance with the standards set forth in 

Standards Document S6.000. ‘Transportation Improvements and Road Standard 

Specifications for Design and Construction.‟”
12

 

 

Bradwood Landing has agreed to several improvements that will comply with 

some county road standards, and it applied for a variance from certain other 

standards, principally those dealing with curve radius.
13

 The variance now is 

scheduled for public hearing before the planning commission in January 2008. 

 

Although it has filed an application for a variance to road standards, Bradwood 

Landing has argued that a variance “is not required in this case.”
14

 Legal counsel 

for Bradwood Landing argues that full compliance with county road standards 

would impose costs on the applicant that are not “roughly proportional” to the 

expected impacts of the proposed development on Clifton Road. The applicant 

argues that a failure to achieve such proportionality violates various Constitutional 

provisions and court rulings commonly referred to as “the Dolan test.” 

 

The applicant thus argues that the board of commissioners should require only the 

improvements to Clifton Road that the applicant has proposed and not require full 

compliance with all the standards in S6.000. If the board accepts the argument, the 

variance would become moot, and the applicant presumably would withdraw the 

application for it. No further action by the planning commission would be 

                                              
11

 Planning Commission‟s Findings of September 29, 2007, page 148. 
12

 Planning Commission‟s Findings of September 29, 2007, page 148. 
13

 See “Bradwood Landing Narrative in Support of Clifton Road Variance Application, Submitted August 

2007,” 28 pages. 
14

 Michelle Rudd to Clatsop County Board of Commissioners, letter of December 3, 2007, “Legal Argument 

and Commentary on Evidence,” page 12. 
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necessary. If the board does not accept applicant‟s argument, Bradwood Landing 

will continue to seek a variance.
15

 

 

The staff continues to believe that the applicant must comply with all applicable 

county road standards or obtain a variance for any standards not met. We disagree 

that a requirement to meet county standards in this case would exceed the “rough 

proportionality” doctrine enunciated by the US Supreme Court in its 1994 decision 

Dolan v. City of Tigard.
16

 

 

If the board needs further information on legal issues surrounding proportionality, 

the county‟s legal counsel will provide it at the board‟s December 13, 2007, 

meeting. 

                                              
15

 Michelle Rudd to Clatsop County Board of Commissioners, letter of December 3, 2007, “Legal Argument 

and Commentary on Evidence,” page 12. 
16

 In Dolan, the Supreme Court said:  

We think a term such as "rough proportionality" best encapsulates what we hold to be the 

requirement of the Fifth Amendment. No precise mathematical calculation is required, but the 

city must make some sort of individualized determination that the required dedication is related 

both in nature and extent to the impact of the proposed development. 
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CONCLUSION 

In our October 15, 2007, supplemental staff report to the board, we recommended 

that the board deny several elements in the consolidated application from 

Bradwood Landing.
 17

  We repeat the staff‟s recommendations from that report on 

the next page. 

 

At this point, our recommendations from October 15, 2007, remain unchanged. As 

we have noted on page 2 above, however, we suggest that the board reopen the 

record on the Bradwood proposal to (a) obtain final state agency comments to 

FERC on the draft DEIS for Bradwood, and (b) allow for rebuttal of that new 

evidence.  If the board elects to do that, staff will review the agency comments and 

the rebuttal and, if necessary, modify our recommendations accordingly. 

 

 

Respectfully submitted by: 

 

Mitch Rohse, AICP 

                                              
17

 Report from Mitch Rohse, AICP, for Clatsop County Community Development Department, to Clatsop 

County Board of Commissioners, “Supplemental Staff Report on Consolidated Application from Bradwood 

Landing, LLC, for Land-Use Permits and Approvals To Develop an LNG Marine Terminal, Pipeline, and 

Related Facilities at Bradwood,” October 15, 2007, pages 2 and 30. 
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STAFF RECOMMENDATIONS FROM OCTOBER 15, 2007 

The staff recommends that the county board of commissioners take the 

following three actions: 

1. Based on the findings in our staff reports of June 28, 2007, and August 23, 

2007, and in this report, deny requests from Bradwood Landing to:  

 

 Issue a conditional use permit for dredging in the Aquatic Conservation 2 (AC-

2) Zone in accordance with LWDUO2 3.788(9);  

 

 Re-zone 46.1 acres from AC-2 to Aquatic Development, amend the plan so as 

to change that area‟s designation under Goal 16 from “Conservation” to 

“Development,” and then allow dredging outright per LWDUO 3.744(10);  

 

 Re-zone 5.35 acres of wetlands from Aquatic Natural (AN) to Marine Industrial 

(MI)), and amend the plan so as to change that area‟s designation under Goal 16 

from “Natural” to “Development”;  

 

 Find the proposed marine industrial development at Bradwood to be a small- to 

medium-sized development consistent with provisions in the Northeast 

Community Plan and the Bradwood Subarea Plan to limit the scale of 

development at Bradwood.  

 

 Amend the Northeast Community Plan and the Bradwood Subarea Plan to 

delete text specifying that industrial development at Bradwood is limited to 

small- to medium-sized marine industrial plants.  

 

 Find that the application complies with Statewide Planning Goal 16, Estuarine 

Resources.  

 

 Find that the application satisfies all applicable standards from the LWDUO 

and the Clatsop County Standards Document.  

 

2. Accept Bradwood Landingôs request to withdraw elements of the 

consolidated application requesting permits for soil disposal on-site. 

 

3. Based on the findings adopted by the planning commission on September 

28, 2007, approve all elements of the consolidated application from Bradwood 

not mentioned in paragraphs 1 and 2 above, subject to all conditions 

recommended in the September 28 findings. 

 


